[LOCAL GRIEVANCE NUMBER]

Line 17

Union Contentions:

This class action grievance concerns [X Number of carriers] letter carriers in the [Your installation] office who have been placed on a “deems desirable list” (exhibit 1), requiring documentation to be provided for any unscheduled absences. The NALC will show that this action is in violation of Article 10, 19 and ELM 513, and that The Postal Service violated Articles 17.3 and 31.3 in failing to provide information requested during the investigation and processing of this grievance.

The NALC has requested the basis for placing this large group of letter carriers on a “deems desirable list”. In the response for this information request (exhibit 2), Supervisor [Your supervisor’s name] ties her determination of  the “deems desirable list” to an ERMS Unscheduled Occurrences Report which she subsequently provided to the NALC (exhibit 3). This report, used to create an arbitrary list of letter carriers requiring documentation for unscheduled absences, was set with the parameters of a one year time period and for any letter carrier having 5 or more unscheduled absences during that one year period. The Union has subsequently been notified that the one year observation period is a “rolling” period of time, and that when a letter carrier falls below the five absences within a one year criteria, they will be removed from the “deems desirable list”, or new carriers will be added when they now meet this criteria. Letter carriers within this category will be required to provide documentation for any unscheduled absences indefinitely into the future, until they fall below this arbitrary threshold. 

Firstly, the NALC would like to address the negotiated benefit of sick leave. 

ELM 513 (exhibit 4) states in relevant part,

513 Sick Leave

513.1 Purpose

513.11 Sick Leave for Employee Incapacitation

Sick leave insures employees against loss of pay if they are incapacitated for the performance of duties because of illness, injury, pregnancy and confinement, and medical (including dental or optical) examination or treatment.

Sick leave for full time letter carriers is accrued at 4 hours per bi-weekly pay period, or 13 days per year. As stated above, this benefit is negotiated to insure employees against loss of pay if they are incapacitated. The Postal Service’s arbitrary policy of allowing a carrier to use 5 days of unscheduled sick leave per calendar year before being required to provide medical documentation supporting the absence violates this provision. There are many circumstances where an illness may incapacitate an employee from working, but does not rise to the level of needing to seek medical treatment. Failing to provide the requested documentation may prompt the Service to designate an absence as AWOL thereby not compensating the employee for the lost work time. 

The NALC agrees that the benefit of sick leave should not be abused by an employee. That being said, the use of only 5 absences during a 12 month period does not constitute a pattern of abuse. This is far below the rate of sick leave accrual for each employee. The new policy instituted by Postal Management prevents an employee from reasonably using the negotiated benefit of earned sick leave. It also places an undue burden on employees by forcing them to pay travel expenses and billing for a medical visit. 

The termed “deems desirable” language is derived from ELM 513 (exhibit 4), which states in relevant part, 

513.36 Sick Leave Documentation Requirements

513.361 Three Days or Less

For periods of absence of 3 days or less, supervisors may accept the employee’s statement explaining the absence. Medical documentation or other acceptable evidence of incapacity for work or need to care for a family member is required only when the employee is on restricted sick leave (see 513.39) or when the supervisor deems documentation desirable for the protection of the interests of the Postal Service. Substantiation of the family relationship must be provided if requested.

Regional arbitrators have agreed with the NALC that this provision of the ELM specifically deals with a single period of absence spanning 3 days or less. ELM 513.361 does not provide for placing an employee in a long-term status of having to provide medical documentation for every absence (see decision in C16N-4C-C 18125740 (C-33650), (exhibit 5).  

The NALC also includes in this case file arbitration decisions from other crafts, as the ELM language in question applies to all craft employees. 

In an APWU arbitration decision (exhibit 6), Arbitrator Holden finds that in accordance with the Postal Service’s own guidelines,

“The “Deems Desirable option should not be activated for any extended period of time, but should normally remain active only for each specific absence . . . Deems Desirable does not allow a policy to request documentation for all instances of intermittent leave; Deems Desirable is for specific absences on a case-by-case basis.”

Similarly, in an arbitration decision from the mail handler craft (exhibit 7), Arbitrator Talarico concludes in his decision regarding “deems desirable” lists, 

“The significant import of this electronic equivalent is to allow management to require documentation for all absences of 3 days or less while avoiding providing all of the rights and safeguards afforded employees under the restricted sick leave provisions of ELM 513.39. That simply is not permissible and constitutes a contract violation.”

Placing an employee on a “deems desirable list” circumvents the requirements of ELM  513.39 (exhibit 4), which goes on to state,

513.39 Restricted Sick Leave

513.391 Reasons for Restriction

Supervisors or installation heads who have evidence indicating that an employee is abusing sick leave privileges may place the employee on the restricted sick leave list. In addition, employees may be placed on the restricted sick leave list after their sick leave use has been reviewed on an individual basis and the following actions have been taken:

a. Establishment of an absence file.

b. Review of the absence file by the immediate supervisor and higher levels of management.

c. Review of the absences during the past quarter of LWOP and sick leave used by employees. (No minimum sick leave balance is established below which the employee’s sick leave record is automatically considered unsatisfactory.)

d. Supervisor’s discussion of absence record with the employee.

e. Review of the subsequent quarterly absences. If the absence logs indicate no improvement, the supervisor is to discuss the matter with the employee to include advice that if there is no improvement during the next quarter, the employee will be placed on restricted sick leave.

513.392 Notice and Listing

Supervisors provide written notice to employees that their names have been added to the restricted sick leave listing. The notice also explains that, until further notice, the employees must support all requests for sick leave by medical documentation or other acceptable evidence (see 513.364).

513.393 Recision of Restriction

Supervisors review the employee’s PS Form 3972 for each quarter. If there has been a substantial decrease in absences charged to sickness, the employee’s name is removed from the restricted sick leave list and the employee is notified in writing of the removal.

The “deems desirable list” created by the Postal Service, creates a de facto restricted sick leave status for employees, but does away with the Postal Service’s obligations under ELM 513.39. Under the restricted sick leave language, an employee must be notified through a review of their 3972 that there is an attendance deficiency and that it must be corrected in the following quarter. If there is no improvement, the employee is notified in writing that they are placed in a restricted sick leave status where documentation will be required for unscheduled absences. There must also be a review in the subsequent quarter to determine if an improvement has been made in the employee’s attendance. If there is substantial decrease in unscheduled absences, the employee is removed from a restricted sick leave status and they are notified in writing of such. 

By simply clicking a button in the ERMS system, the Postal Service attempts to completely rewrite the language of ELM 513.39. 

The creation of a “deems desirable list” also creates a blanket policy whereby attendance is not dealt with on a case-by-case basis. MOU – 01597 (exhibit 8) states in relevant part, 

“ . . . a supervisor’s determination that medical documentation or other acceptable evidence of incapacitation is desirable for the protection of the interest of the Postal Service must be made on a case-by-case basis, must be consistent with the provisions of ELM 513.361 and may not be arbitrary, capricious, or unreasonable.”

The NALC will now show, by providing arguments and evidence for the above letter carriers in this class action, that the placement of this class of employees on a “deems desirable list” is arbitrary, capricious, unreasonable, and not on a case-by-case basis..

The ERMS Key Indicator Report for Carrier [John Smith] (exhibit 9) shows that this carrier is currently in an OWCP wage loss compensation status. The last unscheduled absence for Carrier [Smith] was on 12/6/21 . . . over one year ago. There can be no argument of a threat to the interests of the Postal Service for a letter carrier who has not used unscheduled leave for over a year. No pattern of abuse has been demonstrated and no administrative action is noted in [John Smith’s] key indicator report.

Carrier [Jane Doe’s] Key Indicator Report (exhibit 10) shows that the Postal Service has notated 9 unscheduled absences, with one period of absence spanning the dates of 1/10/22, 1/11/22, 1/12/22, /1/13/22, and 1/14/22. These 5 dates are considered one absence for attendance purposes, leaving Carrier [Doe] with 5 unscheduled absences in a 12 month period. This employee’s sick leave usage has not exceeded his earned sick leave benefit for this period of time. The Postal Service has noted on the Key Indicator Report that Carrier [Doe]  received a PDI on 8/2/22 for poor attendance, but that as a result of the investigation, no disciplinary action was found to be warranted. It is important to note that Carrier [Doe's]  attendance was addressed on 8/2/22, and since that time he has had no instances of unscheduled leave whatsoever in the following 4 months. There can be no legitimate explanation demonstrating a threat to the interests of the Postal Service when an employee shows the improvement sought after by his supervisor. 

Carrier [Juan Martinez] has an approved FMLA case as annotated in the Key Indicator Report (exhibit 11). The last incident of unscheduled leave for this employee which was not protected leave under the Family Medical Leave Act was on 3/29/22 . . . over 8 months ago. The Postal Service cannot, in good conscience, claim that a perfect attendance record for over 8 months is unacceptable.  It is also unfeasible to believe that an 8 month period of not using unscheduled leave would somehow trigger the requirement to deem medical documentation required for all future absences to protect the interests of the Postal Service.

The NALC feels that these above examples show that the creation and administration of a “deems desirable list” is arbitrary, capricious, unreasonable, and not on a case-by-case basis. The list of employees being placed on deems desirable does not consider how long ago unscheduled absences took place, whether FMLA status is now in place for the employee, or whether the employee is in an OWCP wage loss compensation status. 

Conclusion:

The Postal Service is hanging their hat on creating a “deems desirable list” of employees, but arguing that their action is permitted since there is no contractual language explicitly prohibiting what they have done. As argued in this case file, ELM 513 has a process by which employees may be required to provide documentation for unscheduled absences over a period of time. Circumventing that process with something outside the four walls of the contract is a violation of ELM 513 and Article 19.

The NALC considers the “deems desirable list” a blanket policy created to arbitrarily harass our  letter carriers and to coerce employees to report to work – whether they are sick or not – during the December peak season. The timing of this action cannot be ignored. What also cannot be ignored is that Postal Management took this action with one key-stroke on their computer. 

A memorandum of understanding between the parties (M-01468, exhibit xxx), states in relevant part,
The RMD/eRMS is a computer program. It does not constitute a new rule, regulation, or policy, nor does it change or modify existing leave and attendance rules and regulations.

The Postal Service cannot circumvent the provisions of our National Agreement, Handbooks, and manuals, by creating a new system of requiring medical documentation that is contrary to existing language.
Article 19:
ELM 513, MOU M-01597, M-01468, and the Step 4 and arbitration decisions included in this case file are incorporated into the National Agreement through Article 19 (exhibit 12), which states in relevant part,
HANDBOOKS AND MANUALS
Those parts of all handbooks, manuals and published regulations of the Postal Service, that directly relate to wages, hours or working conditions, as they apply to employees covered by this Agreement, shall contain nothing that conflicts with this Agreement, and shall be continued in effect except that the Employer shall have the right to make changes that are not inconsistent with this Agreement and that are fair, reasonable, and equitable.
Remedy:

· The NALC requests that each letter carrier in this class grievance be individually notified in writing that he/she is removed from a “deems desirable list”. 

· The Union requests that The Postal Service is to be instructed that future application of the deems desirable language in ELM 513 be made on a case-by-case basis for individual absences of 3 days or less and that the action not be arbitrary, capricious, or unreasonable, in accordance with MOU M-01597.

We request the above remedy, or whatever a Step B Team or an arbitrator deems appropriate.
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