NALC Grievance # ___PRB23114___________________
Line 17

Union Contentions:

[Replace your grievance background info below]

On 11/9/23 at 12:51p.m., Branch 44 Vice-President Paul Boulanger was contacted by both Station Manager Anthony Palladino and Acting Station Manager Aamber-Rose McIntyre from their two prospective Manchester, NH area offices. The call was to notify the local NALC that USPS District had made the decision that city carrier craft employees would be utilized to work in the rural letter carrier craft to deliver routes and to work rural parcel post. It was communicated to the Union that no local grievance settlements were authorized, and that any grievances would be sent to the Step B resolution team or to an Arbitrator. Management was told by Vice-President Boulanger that this was a clear contractual violation and had been grieved and settled in the past in Manchester. The response was that the Union would just have to grieve it again. On 11/10/23 - the following day – city carriers began being routinely utilized across craft lines to deliver rural carrier mail.

JCAM pages 7-14 – 7-15 (exhibit 1) provide a relevant National Arbitration award and language as follows;

Limits on Management’s Discretion to Make Cross-craft Assignments.

A national level arbitration award has established that management may

not assign employees across crafts except in the restrictive circumstances

defined in the National Agreement (National Arbitrator Richard Bloch, A8-

W-0656, April 7, 1982, C-04560). This decision is controlling although it

is an APWU arbitration case; it was decided under the joint

NALC/APWU-USPS 1981 National Agreement and the language of

Article 7.2.B & C has not changed since then. Arbitrator Bloch interpreted

Article 7.2.B & C as follows (pages 6-7 of the award):

Taken together, these provisions support the inference that Management’s

right to cross craft lines is substantially limited. The exceptions

to the requirement of observing the boundaries arise in situations that

are not only unusual but also reasonably unforeseeable. There is no

reason to find that the parties intended to give Management discretion

to schedule across craft lines merely to maximize efficient personnel
usage; this is not what the parties have bargained. That an assignment

across craft lines might enable Management to avoid overtime in

another group for example, is not, by itself, a contractually sound reason.

It must be shown either that there was “insufficient work” for the

classification or, alternatively, that work was “exceptionally heavy” in

one occupational group and light, as well, in another.

Inherent in these two provisions, as indicated above, is the assumption

that the qualifying conditions are reasonably unforeseeable or

somehow unavoidable. To be sure, Management retains the right to

schedule tasks to suit its need on a given day. But the right to do this

may not fairly be equated with the opportunity to, in essence, create

“insufficient” work through intentionally inadequate staffing. To so

hold would be to allow Management to effectively cross craft lines

at will merely by scheduling work so as to create the triggering provisions

of Subsections B and C. This would be an abuse of the reasonable

intent of this language, which exists not to provide means

by which the separation of crafts may be routinely ignored but rather

to provide the employer with certain limited flexibility in the fact of

pressing circumstances.

Article 7.2 applies to crossing crafts, however the rural carrier craft is excluded from this provision. JCAM page 7-16 (exhibit 2) states in relevant part,

Rural Carriers Excluded. Paragraph A of this Memorandum of

Understanding (National Agreement page 155) provides that the crossing

craft provisions of Article 7.2 (among other provisions) apply only

to the crafts covered by the 1978 National Agreement—i.e., letter carrier,

clerk, motor vehicle, maintenance and mail handler. So cross craft

assignments may be made between the carrier craft and these other

crafts, in either direction, in accordance with Article 7.2. However,

rural letter carriers are not included. So cross craft assignments to and

from the rural carrier craft may not be made under Article 7.2. They

may be made only in “emergency situations” as explained below.

The JCAM goes on to say,

Crossing Crafts in “Emergency” Situations. In addition to its Article

7 rights, management has the right to work carriers across crafts in an

“emergency” situation as defined in Article 3, Management Rights.

Article 3.F states that management has the right:

3.F. To take whatever actions may be necessary to carry out its mission

in emergency situations, i.e., an unforeseen circumstance or a combination

of circumstances which calls for immediate action in a situation

which is not expected to be of a recurring nature.

This provision gives management a very limited right to make crosscraft

assignments. Management’s desire to avoid additional expenses

such as penalty overtime does not constitute an emergency.

The NALC has provided carrier schedules, 3996 Auxiliary Control Forms and/or Employee Everything Reports (exhibit 3) to populate the spreadsheet below showing employees utilized and hours that they worked in the rural carrier craft.

	City Carrier Craft
	Date worked
	Number of 
	Rural assignment that

	 Employee
	On rural delivery
	Hours worked
	Work was performed on

	Gallagher, E
	11/10/23
	1.46
	Rural Route 29

	Hall, J
	11/10/23
	4.12
	Rural Route 29

	Barnhart, D
	11/10/23
	1.83
	Rural Route 12

	Waitt, K
	11/10/23
	.83
	Rural Route 12

	Richards, R
	11/10/23
	2.19
	Rural Route 12

	Rivet, T
	11/14/23
	.83
	Rural Route 12

	Gallagher, E
	11/14/23
	3.06
	Rural Route 12

	Rivet, T
	11/17/23
	1.86
	Rural Route 22

	McMahon, T
	11/17/23
	1.42
	Rural Route 22

	Barnhart, J
	11/17/23
	1.64
	Rural Route 22


Conclusion:

The violation is clear; city letter carrier craft employees are prohibited from performing work in the rural carrier craft except in emergency situations. No emergency situation, as defined by the National Agreement, existed or continues to exist in the Manchester, NH, installation. 

Any arguments of staffing shortages do not constitute an unforeseen or non-recurring issue as would be necessary in order to qualify as an emergency. The staffing issues of the USPS are affecting all crafts and do not negate the collective bargaining agreement reached between the parties. The Service has many options at its disposal, to include having management personnel deliver rural routes and parcels or to simply mandate rural carrier craft employees to do the work themselves. The other obvious option to fully staff the rural carrier craft would be to canvass for new employees and to offer a wage and benefit package competitive enough to attract new hires.  

The real issue here is that USPS management is aware of the violation, but is gambling that a Step B team or an Arbitrator will not impose sufficient incentive to end the practice. The Postal Service, much as they have done by imposing a deems desirable list last December in this same installation, is willing to roll the dice that they can disregard the National Agreement long enough to reap benefit from their wrongdoing throughout the holiday peak season. 

Remedy Requested:

The USPS has been reluctant as of late to agree with cease and desist remedies, stating that such remedies are only appropriate if the violation is egregious. The Union does not agree with this threshold for defining appropriate cease and desist remedies, but would offer the following;

Egregious, as defined by the Merriam-Webster dictionary (exhibit 4), is defined as;

“CONSPICUOUS: especially: conspicuously bad: FLAGRANT”

The Postal Service is not violating the contract “by mistake” in its actions. The NALC branch Vice-President was informed that the contract would be knowingly violated on a continuing basis and that the Service would fight any remedy through the grievance procedure. This is the very definition of “egregious”. The violation is repeated, conspicuous and plainly evident to all parties. It is also flagrant, in that it is not hidden, but done in such a manner as to be seen and observed by all. The provided carrier schedules openly list city carriers scheduled in advance to report to work in the rural craft. These schedules are posted on the workroom floor and in plain view. Management has taken the position that they are aware of the violation, but are going to do it regardless of any consequence. There cannot be a more fitting example of a flagrant and egregious violation of our National Agreement

.

Respected members of the Arbitration community have weighed in on the propriety of cease and desist remedies. The Union includes one such decision for a Step B Team or an Arbitrator’s review and consideration. 

In 4G 16N 4G C 21072406, (December 23, 2021) (exhibit 5), Arbitrator Jacquelin F. Drucker concluded,

In more than 30 years of arbitrating thousands of disputes under a vast variety of collective bargaining agreements, this Arbitrator has never before been presented with the suggestion that cease and desist orders are not appropriate remedies for contractual breaches. The Postal Service offers no relevant authority for this theory, which, to the extent it can be discerned from the arguments presented at hearing and in the closing brief, is wholly out of step with concepts of remedy in arbitral law, arbitral tradition, and basic contract law. Indeed, innumerable court decisions from all levels of the judiciary have confirmed arbitration awards that have included cease and desist orders. See, for example, United Mine Workers of American v. Monongalia County Coal Co., 240 F. Supp. 3d 466 (N.D. W.V. 2017); Honeywell Int'l, Inc. v. Industrial and Allied Workers Local Union No. 101, 2009 U.S. Dist. LEXIS 70132, 2009 WL 2477550 (E.D. Va., 2009); and Unite HERE Local 1 v. Hyatt Corp., 862 F.3d 588 (7th Cir., 2017).

The Union has also provided the 3 court rulings cited in this decision for review (exhibits 6, 7, 8).

Regional Arbitrators have issued grievance settlements to NALC letter carrier craft employees for anywhere from 50% to 150% additional base hourly pay rate for all hours worked in the rural carrier craft as an incentive to end the contractual violation. The NALC provides the following Regional Arbitration decisions for a Step B Team or an Arbitrator to consider how other respected members of their community have ruled on this issue;

The following regional arbitration decisions are examples of those where the Arbitrators have awarded 50% additional base hourly pay rate for all hours worked in the rural carrier craft;

· J98N-4J-C 00160893, (exhibit 9)

· 4E 19N-4E-C 22178887 (exhibit 10) 

The following regional arbitration decisions are examples of those where the Arbitrators have awarded 100% additional base hourly pay rate for all hours worked in the rural carrier craft;

· K16N-4K-C 20295971 (exhibit 11) 

· B94N-4B-C 99201634 (exhibit 12) 

· 4J-19N-4J-C 22363058 (exhibit 13)

· 4B 19N-4B-C 22407168 (exhibit 14)

· 4B 19N-4B-C 24053141 (exhibit 16)

The following regional arbitration decision is an example where the Arbitrator awarded 150% additional base hourly pay rate for all hours worked in the rural carrier craft;

· 4B19N 4B C 21399097(exhibit 15) 

As stated earlier in this grievance, the issue of City Carrier Craft employees performing work in the Rural Carrier Craft has been grieved and settled on numerous occasions in this installation. [List Previous grievance settlements – exhibit 16)  

The NALC asks for a cease and desist for city carrier craft employees to perform work in the rural carrier craft. Where this is an example of a particularly brazen and egregious violation for which the Service has already been made well aware of the contract language, The Union also asks as an incentive to ensure future contractual compliance, that city carrier craft employees are to be compensated for an additional 100% at the base hourly rate for any hours that they have worked in the rural carrier craft as identified in this grievance. The Union asks this, or whatever other remedy that the Step B Team or an arbitrator deems appropriate.
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