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As {n all cases regerding discipline, and particularly safety-related
di{scipline, the burden of proof {s on managevent. Va must shov by &
preponderance of evidence that an employee 1s guilty of that vhich hae
vas charged., A preponderance of evidence {8 that vhich vould lead a
Teasonable person to conclude that an act of misconduct more likely
occurred rather than not. Therefore, it {s extremely important to pro-
perly frase the charge. It 1s insufficient to simply charge an employee
vith failure to work {n a safe manner with no specifics. We sust
specifically ddentify vhat "unsafe act™ vas comitted.

It {s alarsing to note the number of safety-related discipline cases
reversed at Step 3 of the grievance procedure. In most cases, the
reversals are due to improper charges and failing to shov, by & prepon-
derance of evidence, the employee has committed an unsafe sct. Much of
the evidence presented at Step ) {nvolving safety-related discipline
sioply demonstrates an accident occurred. In many cases there s litctle
evidence of a thorough investigation wvhich would possibly revesl an unsafe

act. Many cases do not specifically identi{fy wvhat an employee did wrong
or that the unsafe act caused the accident.

Once ve {dentif{y a specific unsafe sct, ve arrive at another obligation.
Vhat {s the appropriate corrective action to take?. There is & well-
developed body of arditration history vhich provides us guidance as to
the most successful approach. Much of that guidance is directed to the
fundazental requirement that ve, as managers, exercise responsible
Judgezent {n each case based on specific individual considerations.

We cannot succeed vith & blanket policy on discipline for safety-related
infractions, except for extremely serious acts of misconduct wvhich may
wvarrant removal, depending on the specific fact circuastances.

Arbitration history has taught us that any disciplinary action demands
the exercise of responsidble judgement so that employees vill not be
penalized out of proportion to the offense. This 1s particularly true of
an employee vho has a long previous record of coaspletely satisfactory
service. Discipline such as suspensions or removals should only be
requested after a responsible deteraination has been made that a less
severe penalty would not suffice.
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When deteraining the appropriate discipline, a simple statement that responsidle
Judgenent vas exercised {s insufficient., The following, although not conclusive,
are sone of the consfderations required {n supporting disciplinary actions,
pltllcu!arly safety-related actions:

PRIOR TO DISCIPLINE .

1. Thorough {avestigation and de-onntratton of such.
2. Specific fdentification of san unsafe sct which contributed to the accidcnt.
3. Due process. An absolute must. Ve are odligated to sllov an eaployes

to tell his sfde of the story before any discipline 1s imposed.

Did ve consider:

&. The nature and serfousness of the {nfraction, {ncluding vhether the
offense vis intentional, inadvertent or was comaftted maliciously?

S. Past disciplinary record (overall and similar offenses)?

6. Consistency of the penalty for similar offenses (disparate treatment)?

7. History of past accidents!?

§. Adequacy and effectiveness of s lesser penalty!?

9. The clarity with vhich the employes vas oo notice of any safaty rules
violated? »

10. Whether munsgesent vas partly responsidble for the accident {n any way!?
Did ve follov our owvn rules and regulations? Did we require the use of
unsafe equipment!? .

The deternination of an apprépriate penslty must involve @ responsible balancing
of the relevant factors {n esch individual case. Discipline cannot be arbitrary
or capricious.

It §s dmportant to remeader that we cannot charge sn erployee with vorking {n an
unsafe manner unless ve can specifically {dent{fy an unsale act. One key to
exposing the unsafe act is & ceaningful Snvestigatfon. An even more useful

teol 4n preventing an accident s to act on unsafe acts before an accident happens.

T strongly suggest this information be shared with sll front-line supervisors tn
an effort to help broaden their concepts of just cause and to aid them in their
discipline preparation.
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