NALC Grievance # ______________________

Line 17

Union Contentions:

This grievance concerns a [Level of Discipline] issued to [Letter Carrier xxx] on [xx/xx/xx] for [List The Charges: Expanding Street Time, Unsatisfactory Performance, etc.] (letter of discipline, exhibit xxx).The Union will show that this discipline was not issued for Just Cause.

JCAM/M-39/Just Cause

JCAM pages 16-1, 16-2 (exhibit xxx), states in relevant part,

Just Cause Principle

The principle that any discipline must be for “just cause” establishes a

standard that must apply to any discipline or discharge of an employee.

Simply put, the just cause provision requires a fair and provable justification for discipline. 

• Is there a rule? If so, was the employee aware of the rule? Was the

employee forewarned of the disciplinary consequences for failure

to follow the rule? It is not enough to say, “Well, everybody knows

that rule,” or “We posted that rule ten years ago.” You may have

to prove that the employee should have known of the rule. Certain

standards of conduct are normally expected in the industrial environment and it is assumed by arbitrators that employees should be aware

of these standards. For example, an employee charged with intoxication on duty, fighting on duty, pilferage, sabotage, insubordination, etc., may be generally assumed to have understood that these offenses are neither condoned nor acceptable, even though management may not have issued specific regulations to that effect.

• Is the rule a reasonable rule? Management must make sure rules are reasonable, based on the overall objective of safe and efficient work performance. Management’s rules should be reasonably related to business efficiency, safe operation of our business, and the performance we might expect of the employee.

• Was a thorough investigation completed? Before administering the discipline, management must make an investigation to determine whether the employee committed the offense. Management must ensure that its investigation is thorough and objective. This is the employee’s day in court privilege. Employees have the right to know with reasonable detail what the charges are and to be given a reasonable opportunity to defend themselves before the discipline is initiated.

There must be an articulated rule that has been broken in order for the test of Just Cause to be met. Spending "x" amount of time delivering mail is not a violation of any rule in our handbooks and manuals. Management may assume misconduct or time wasting practices, but the test of Just Cause cannot be met with guesses and unfounded accusations. Only a thorough and objective investigation can determine if a specific rule was broken. In the JCAM language discussing Just Cause, there is found an obligation to prove the justification for issuing discipline. This language is further developed in M-39, section 115 (exhibit xxx), which states in relevant part,

115.2  Using People Effectively

Managers can accomplish their mission only through the effective use of

people. How successful a manager is in working with people will, to a great

measure, determine whether or not the goals of the Postal Service are

attained. Getting the job done through people is not an easy task, and certain basic things are required, such as:

a. Let the employee know what is expected of him or her.

b. Know fully if the employee is not attaining expectations; don’t guess —

make certain with documented evidence.

c. Let the employee explain his or her problem — listen! If given a

chance, the employee will tell you the problem. Draw it out from the

employee if needed, but get the whole story.

115.3  Obligation to Employees

When problems arise, managers must recognize that they have an obligation

to their employees and to the Postal Service to look to themselves, as well as

to the employee, to:

a. Find out who, what, when, where, and why.

b. Make absolutely sure you have all the facts.

c. The manager has the responsibility to resolve as many problems as

possible before they become grievances.

d. If the employee’s stand has merit, admit it and correct the situation. You

are the manager; you must make decisions; don’t pass this

responsibility on to someone else.

M-39, section 115 shows that the Postal Service must "Know fully if the employee is not attaining expectations; don’t guess — make certain with documented evidence" and "Make absolutely sure you have all the facts. The manager has the responsibility to resolve as many problems as

possible before they become grievances". 

This contractual language provides a safeguard - and due process rights - to letter carriers to insure that a presumption of innocence is maintained. If the Postal Service reviews DMS/GPS data and determines that further investigation is warranted, that should take place in the form of street supervision. In fact, this is explicitly discussed in our handbooks and manuals.

M-39, section 134 (exhibit xxx), states in relevant part, 

Street Management

134.1 Objectives

134.11 Street management is a natural extension of office management. All carriers are to be notified to expect daily supervision on the street just as they receive daily supervision in the office. For a delivery manager to fully understand and control the organization, the manager must be aware of any conditions that affect delivery anywhere within the service territory.

134.12 Accompanying carriers on the street is considered an essential responsibility of management and one of the manager’s most important duties. Managers should act promptly to correct improper conditions. A positive attitude must be maintained by the manager at all times.

134.13 Conservation of energy is most important, and street supervision must also

be directed to achieve this objective. Supervisors must not permit

unauthorized deviations from the route, engine idling for excessive periods,

wasteful driving habits, and unauthorized or excessive vehicle stops and

moves on park and loop routes.

134.2 Techniques

134.21 The manager must maintain an objective attitude in conducting street supervision and discharge this duty in an open and above board manner.

134.22 The manager is not to spy or use other covert techniques. Any employee infractions are to be handled in accordance with the section in the current National Agreement that deal with these problems.

134.3  Criteria for Need

Certain criteria may call attention for individual street supervision. When

overtime or auxiliary assistance is used frequently on a route (foot,

motorized, parcel post, collection, relay), when a manager receives

substantial evidence of loitering or other actions or lack of action by one or

more employees, or when it is considered to be in the interest of the service, the manager may accompany the carrier on the street to determine the cause, or meet the carrier on the route and continue until such a time as the manager is satisfied. No advance notice to the carrier is required.

If management has questions or concerns about a carriers street performance, this would be the exact scenario described in M-39, section 134.3, where it states that, "when a manager receives substantial evidence of loitering or other actions or lack of action by one or more employees . . . ", there would be sufficient criteria to, "call attention for individual street supervision". 

The above M-39 language specifically states that "Accompanying carriers on the street is considered an essential responsibility of management and one of the manager’s most important duties. Managers should act promptly to correct improper conditions.".  

The responsibility for street supervision is to ensure that any deficiencies are properly identified, and addressed, prior to resorting to corrective action, as was discussed earlier in section 115.3.c. Street supervision is a vital aspect of the thorough and impartial investigation described in the Just Cause provisions of the JCAM.

M-41, section 16 (exhibit xxx), states in relevant part, 

16  Supervision

Carriers may expect to be supervised at all times while in performance of

their daily duties.

Periodic street observations of delivery services on USPS Form 4588 (exhibit xxx), and Driving Practices on USPS Form 4584 (exhibit xxx) are also required to be performed at minimum twice per year (see form instructions on page 2). In the NALC request for information provided to management (exhibit xxx) the NALC requested proof that these corrective observations were performed as required. The response provided by the Postal Service indicates that these observations were not conducted. This again supports a violation of M-39, section 115.3.c. in not taking required steps to resolve issues before they become grievances.

The Just Cause provision also requires that the alleged misconduct actually took place. Spending more time than projected delivering mail does not automatically constitute misconduct. Many factors can influence street time, and no measurement system will take into consideration every circumstance that can occur during the course of the day. 

Step 4 Decisions/Reliance on Street Standards

The Postal Service has used tracking data as a tool to measure letter carrier productivity for quite some time. It has been recognized by the parties early on, however, that the reliance on location data on its own, cannot be the sole basis for discipline. Memorandum M-01458 (exhibit xxx) states in relevant part,

MSP does not set performance standards, either in the office or on the street. With current technology, MSP records of scan times are not to be used as timecard data for pay purposes. MSP data may not constitute the sole basis for disciplinary action.

The Delivery Operations Information System (DOIS) tool has also been addressed as being insufficient, standing alone, to support disciplining a letter carrier. The Step 4 binding decision for Q01N-4Q-C 05022610 was memorialized in M-01664 (exhibit xxx). This decision states in relevant part,

DOIS projections are not the sole determinant of a carrier's leaving or return time, or daily work load. As such, the projections cannot be used as the sole basis for corrective action.

Another Step 4 Decision resolving a dozen pending arbitrations (M-00304, exhibit xxx), states in relevant part,

In keeping with the principle of a fair day's work for a fair day's pay, it is understood that there is no set pace at which a carrier must walk and no street standard for walking.

This Step 4 Decision was reaffirmed and referenced in a subsequent Step 4 Decision (M-01444, exhibit xxx), to settle additional similar arbitration cases.

Finally, another Step 4 Decision (M-01769, exhibit xxx), states in relevant part,

The subject office efficiency tool is a management tool for estimating a carrier’s daily workload. The office efficiency tool used in the Greater Indiana District or any similar time projection system/tool(s) will not be used as the sole determinant for establishing office or street time projections. Accordingly, the resulting projections will not constitute the sole basis for corrective action.

These Step 4 Decisions support that projection tools which assert misconduct by a letter carrier or violation of arbitrary street time standards cannot meet the test 
of Just Cause without first-hand evidence of specific misconduct.

In the present case, the carrier stated during the PDI (exhibit xxx, PDI notes preferably provided by management, but alternatively provided by the steward if management's notes are not complete), 

[Include here the reasons stated by the carrier during the pdi for any stationary events]
The letter carrier's explanation of the time needed to complete their street work support that this employee was in the performance of his/her duties during the time period in question. The PDI is the opportunity for this letter carrier to provide statements and evidence to prove innocence. Ignoring the statements provided during this investigative interview deny this letter carrier their day-in-court privilege. 

[If management cites any GPS/Rims data in their arguments, refer to the grievance template on stationary events for additional arguments and exhibits to include]
[Add the following argument if 22 minute load-time is the issue]

*********************************************************************                                                                             
The Postal Service is claiming that an absolute standard has been established for carrier load time and that deviating from that standard is automatic grounds for discipline. This is not true. The Service refers to the 22-minute time parameter found on page 11 of the TIAREEP memorandum (M-1983, exhibitxxx). The use of TIAREEP parameters for other purposes was anticipated by the parties and addressed. M-1983, page 12, states in relevant part,
· The above listed parameters are not delivery standards and are used for the purpose of assisting the evaluation team in identifying potential anomalies.
Nothing in the TIAREEP memorandum contradicts or overwrites the previously cited memoranda and contract language. Vehicle load time is a street function of letter carriers and actual time for this work is to be credited to the carrier unless time-wasting practices are documented and addressed.

*********************************************************************

Article 19:
The M-39, M-41, Step 4 Decisions, and the memorandum of understanding discussed in this grievance are incorporated into the National Agreement via Article 19 (exhibit xxx), which states in relevant part,
HANDBOOKS AND MANUALS
Those parts of all handbooks, manuals and published regulations of the Postal Service, that directly relate to wages, hours or working conditions, as they apply to employees covered by this Agreement, shall contain nothing that conflicts with this Agreement, and shall be continued in effect except that the Employer shall have the right to make changes that are not inconsistent with this Agreement and that are fair, reasonable, and equitable.
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