NALC Grievance # ______________________

Line 17

Union Contentions:

The NALC has received training records of employees at the [XXXX] installation (exhibit 1). These records show that the following employees have been recorded as having received and completed the “FY23 Heat Stress Recognition and Prevention” training program – to include the 20 minute on-line portion of this training – on the dates indicated below;
Employee Name:                                    Date Completed:
John Smith                                                     3/13/23

Jane Doe                                                        3/13/23

XXXXXXXXX                                                 XXXXX

Employee statements (exhibits 2) demonstrate that this training was not completed on the above dates as recorded, and has yet to be completed as of the date that this grievance was initiated.  Additionally, the Union is providing Employee Everything reports for above dates (exhibit 3) showing that some of these employees were not even present at work when this training was recorded as being given.
Specifically, carrier [XXXXXX] is recorded as having completed the above training on [XX/XX/XX]. The provided Employee Everything report shows that this carrier had [XXX Sick/Annual XXX] leave on this date and was not present at work. [Provide more examples]
Management has a responsibility to provide a safe work environment for its employees. Article 14 of the National Agreement states in relevant part (exhibit 4),

14.1 
Section 1. Responsibilities. 
It is the responsibility of management to provide safe working conditions in all present and future installations and to develop a safe working force.
Page 14-3 of the JCAM also confirms that the Postal Service, with the passing of the Postal Employees’ Safety Enhancement Act of 1998, is fully under the jurisdiction of OSHA in matters relating to employee safety and health.

OSHA working in outdoor and indoor heat overview (exhibit 5), specifically names Mail and Package Delivery as an outdoor industry where workers are susceptible and have suffered heat related illnesses. This publication goes on to state,

Under the General Duty Clause, Section 5(a)(1) of the Occupational Safety and Health Act of 1970, employers are required to provide their employees with a place of employment that “is free from recognized hazards that are causing or likely to cause death or serious harm to employees.” The courts have interpreted OSHA’s general duty clause to mean that an employer has a legal obligation to provide a workplace free of conditions or activities that either the employer or industry recognizes as hazardous and that cause, or are likely to cause death or serious physical harm to employees when there is a feasible method to abate the hazard. This includes heat-related hazards that are likely to cause death or serious bodily harm . . .

Employers should create plans to protect workers from developing heat related illnesses . . . 
Prevention
Heat related illnesses can be prevented. Prevention requires employers and workers to recognize heat hazards. Management should commit to:

· Take extra precautions to protect new workers

· Train Supervisors and workers to control and recognize heat hazards
It is clear from OSHA regulations that employers are required to abate the danger of injury resulting from heat-related hazards. OSHA goes on to state that prevention requires the training of workers to control and recognize heat hazards.
The JCAM explains that the Postal Service falls under the jurisdiction of OSHA. Postal management is also required contractually to follow the law while administering its duties.
Article 3 (exhibit 6) states in relevant part,
Article 3 

Management Rights 

The Employer shall have the exclusive right, subject to the provisions of this Agreement and consistent with applicable laws and regulations: 

A. To direct employees of the Employer in the performance of official duties; B. To hire, promote, transfer, assign, and retain employees in positions within the Postal Service and to suspend, demote, discharge, or take other disciplinary action against such employees; 

C. To maintain the efficiency of the operations entrusted to it; 

D. To determine the methods, means, and personnel by which such operations are to be conducted; 

E. To prescribe a uniform dress to be worn by letter carriers and other designated employees; and 

F. To take whatever actions may be necessary to carry out its mission in emergency situations, i.e., an unforeseen circumstance or a combination of circumstances which calls for immediate action in a situation which is not expected to be of a recurring nature.
Article 5  states in relevant part (exhibit 7),
Article 5 

Prohibition of Unilateral Action

The Employer will not take any actions affecting wages, hours and other terms and conditions of employment as defined in Section 8(d) of the National Labor Relations Act which violate the terms of this Agreement or are otherwise inconsistent with its obligations under law.
Together, these two chapters of the National Agreement direct that the Postal      

Service must comply with applicable law when in the performance of its duties.
The Postal Service is required under several handbooks and manuals via Article 19 to properly train employees and to keep accurate records of this training.
EL-802
EL-802 states in relevant part (exhibit 8),
4-2 Postal Service Program 

4-2.1 Requirements 

Managers must demonstrate a commitment to providing safe and healthful working conditions in all Postal Service–owned and –leased installations and become involved in day-to-day safety performance. They must be held accountable for safety performance and compliance with OSHA standards and regulations.
EL-801
EL-801 states in relevant part (exhibit 9),

1-1 Supervisor’s Responsibilities 
The Occupational Safety and Health Act requires employers to provide a safe and healthful workplace free of recognized hazards and to follow Occupational Safety and Health Administration (OSHA) standards. Employers’ responsibilities also include providing training, medical examinations, and record keeping.
1-2  Postal Service Safety Philosophy 
The Postal Service’s position is that: 
a. Any injury can be prevented. This goal is realistic, not just theoretical. Supervisors or managers having primary responsibility for the wellbeing of employees must fully accept this principle. 
b. Management, including all levels through the initial-level supervisor, is responsible and accountable for the prevention of accidents and control of resultant losses. Just as the line organization is responsible for attaining production levels, ensuring quality of performance, maintaining good employee relations, and operating within cost and budget guidelines, supervisors and managers must likewise accept their share of responsibility for the safety and health of employees.
c. It is possible to safeguard all operating exposures that can result in accidents and injuries, but it is better to eliminate the sources of 1-3 Supervisor’s Safety Handbook 2 Handbook EL-801 Updated With Postal Bulletin Revisions Through October 23, 2008 danger. However, where this is not practical, management must use protective measures, such as machine guards, safety devices, and personal protective equipment, and take administrative actions. 
d. All employees must be trained in proper work procedures and must be educated to work safely and to understand that they are responsible for doing so. Management is responsible for the adequate safety training and education of employees. However, all employees must be convinced that they are responsible for working safely, and that in doing so, they benefit not only their organization but also themselves. 
e. From the standpoint of both efficiency and economy, preventing personal injuries on and off the job is good business practice. Injuries cost money, reduce efficiency, and cause human suffering.
1-7 Safety Talk Requirements

You must keep a record of all safety talks on file for 3 years, including the following: 
a. The date, time, and unit where the safety talk was given. 
b. The name of the person giving the talk. 
c. The subject of the talk. 
d. The names of employees attending the safety talk. An annotated unit 
     roster or other automated attendance document is acceptable.
ELM 811 
ELM 811 states in relevant part (exhibit 10),
811.21 Management Commitment, Involvement, and Accountability

Managers must:

a. Demonstrate a commitment to providing safe and healthful working conditions in all Postal Service owned and leased installations,
b. Become involved in day-to-day safety performance, and
c. Be held accountable for safety performance and compliance with OSHA standards and regulations (see Handbook EL-802, Executives’ and Managers’ Safety and Health Program and Compliance Guide).
811.24 Safety Philosophy

The safety philosophy of the Postal Service is stated below:

a. Any occupational injury or illness can be prevented. This goal is realistic, not theoretical. Supervisors and managers have primary responsibility for the well-being of employees and must fully accept this principle.

b. Management, which encompasses all levels including the first-line supervisor, is responsible and accountable for the prevention of accidents and control of resultant losses. Just as the line organization is responsible for attaining production levels, ensuring quality of performance, maintaining good employee relations, and operating within cost and budget guidelines, supervisors and managers must likewise accept their share of responsibility for the safety and health of employees.

c. It is possible to safeguard against all operating exposures that can result in accidents, injuries, and illnesses. It is preferable to eliminate the sources of danger. However, where this is not practical, management must use protective measures, including:
1. Administrative controls,

2. Machine guards,

3. Safety devices, and

4. Personal protective equipment.

d. All employees must be trained in proper work procedures and must be educated to work safely and to understand that they are responsible for doing so. Management is responsible for the adequate safety training and education of employees. However, all employees are responsible for working safely, and in doing so, they benefit not only themselves but also their organization.

e. It is good business practice in terms of efficiency and economy to prevent personal injuries on and off the job. Injuries cost money, reduce efficiency, and cause human suffering.
ELM 812 
ELM 812 states in relevant part (exhibit 11),
812.5 Supervisors’ Responsibilities

812.51 General

Supervisors are responsible for:

a. Identifying and correcting physical hazards;

b. Investigating and reporting accidents;

c. Administering OSHA-mandated written programs;

d. Conducting accident prevention activities;

e. Training employees;

f. Developing job safety analyses; and

g. Enforcing safe work practices.

ELM 817 - Training and Education
ELM 817 states in relevant part (exhibit 12)
817.9 Training Records

For each employee, records of safety and health training must be maintained to demonstrate compliance with Postal Service policies and OSHA requirements. The records must be retained and available to allow inspection by Postal Service and OSHA officials. All safety training must be recorded in the Learning Management System (LMS).

Note: Documentation of safety talks and safety-related on-the-job training must be maintained either at the facility level or in the case of safety talks, in the Safety Talks module of the Safety Toolkit. These records must be available to allow inspection in a timely manner.

ELM 660
ELM 662.1 states in relevant part (exhibit 13),

662 Federal Standards of Ethical Conduct
662.1 Publication

To ensure that every citizen can have complete confidence in the integrity of the federal government, each federal employee, including each postal employee, must respect and adhere to the principles of ethical conduct set forth in 5 CFR 2635, 5 CFR 7001, and 39 CFR 447.
ELM 665 states in relevant part (exhibit 14),
665.11 Loyalty

Employees are expected to be loyal to the United States government and uphold the policies and regulations of the Postal Service.
665.13 Discharge of Duties
Employees are expected to discharge their assigned duties conscientiously and effectively.
665.16 Behavior and Personal Habits

Employees are expected to conduct themselves during and outside of working hours in a manner that reflects favorably upon the Postal Service. Although it is not the policy of the Postal Service to interfere with the private lives of employees, it does require that postal employees be honest, reliable, trustworthy, courteous, and of good character and reputation. The Federal Standards of Ethical Conduct referenced in 662.1 also contain regulations governing the off–duty behavior of postal employees. Employees must not engage in criminal, dishonest, notoriously disgraceful, immoral, or other conduct prejudicial to the Postal Service. Conviction for a violation of any criminal statute may be grounds for disciplinary action against an employee, including removal of the employee, in addition to any other penalty imposed pursuant to statute.
Article 19
EL-801, EL-802, OSHA regulations, and The Employee Labor Relations Manual are incorporated into the National Agreement via Article 19 (exhibit 15), which states in relevant part,
HANDBOOKS AND MANUALS
Those parts of all handbooks, manuals and published regulations of the Postal Service, that directly relate to wages, hours or working conditions, as they apply to employees covered by this Agreement, shall contain nothing that conflicts with this Agreement, and shall be continued in effect except that the Employer shall have the right to make changes that are not inconsistent with this Agreement and that are fair, reasonable, and equitable.
Conclusion
Every year, employees become ill and suffer medical issues due to heat stress and heat illness. Recently, a 66 year-old letter carrier named Eugene Gates succumbed to heat stress while on his mail route and perished.
In the case of the letter carriers in this class action, Postal Management fraudulently entered heat stress training as having been completed by the carriers. This means that not only did these carriers not receive the proper safety training . . . there was no intention of ever giving it. Training records already reflected the completion of the training. During the course of its investigation, it has become apparent to the Union that this fraud is being committed on a large-scale basis in post office installations all across the country.
One might ask why would this fraud be committed on something as important as the safety of USPS employees? There can be only one answer . . . the numbers of the Postal Service look better if carriers just keep delivering mail and forego safety training – especially training that instructs an employee to slow down and take a break if they feel sick due to heat stress. The message here is as clear as day . . . keep working - safety doesn’t matter. 
It should be noted that the fraudulent safety record entries by Postal Management are not an oversight or mistake. This is not due to accidently pressing one button. The following thirteen steps must be taken to process these training records;

1. Go to the computer and log in

2. Access the Lite Blue page

3. Go to the “learning” tab

4. Click on “Express Class”

5. Under “General Information”, type in FY23

6. Click on “Heat Stress Recognition”

7. Click on “attendees”
8. Click on “Add Attendees”

9. Click on the box next to each name

10. Click “Select All”

11. Click “Record”

12. Click “Complete”

13. Click “Save”

The fact that the record of completion has a date that is not correct, coupled with the fact that the complete training has not been given as stated, eliminates the argument that management simply noted the wrong date of completion. As shown by the carrier statements provided, the training did not take place. 

The Union cites a violation of ELM 665 in exhibit 14 above. An arbitrator or a Step B Team would be hard-pressed to find serious discipline issued against a letter carrier where the Postal Service fails to question the integrity of the letter carrier through this ELM provision. The Employee Labor Relations Manual does not refer only to letter carriers, however. It covers all employees. 
“Employees are expected to discharge their assigned duties conscientiously and effectively. Employees are expected to conduct themselves during and outside of working hours in a manner that reflects favorably upon the Postal Service. Although it is not the policy of the Postal Service to interfere with the private lives of employees, it does require that postal employees be honest, reliable, trustworthy, courteous, and of good character and reputation.”
Fraudulently entering training records that could jeopardize the safety of postal employees is a serious act of misconduct. It represents not only dishonesty and poor character on the part of the managers falsifying the information, but it reflects unfavorably on the Postal Service. Postal district management admits to the severity of this violation in an email dated 7/31/23 and sent to 130 members of USPS management throughout Maine, New Hampshire, and Vermont (exhibit 16). In this email, District Manager Kathleen Walker informs postal management that, 

“This is falsification and could be subject to corrective action up to, and including, removal from the USPS . . .”
 While the NALC does not have the standing to discipline management for these actions, it should be noted that the Postal Service should - as a matter of ethics and integrity - seek to discipline these employees of its own accord. That being said, the Union feels the severity of the violation calls for a remedy that will incentivize the Postal Service to place a priority on safety, rather than making its numbers.
Burden Of Proof:

Through employee statements and evidence, The NALC has provided a prima facie case that records of training completed by letter carriers have been falsified and the burden of proof moving forward shifts to management that it has properly recorded this training and that the stated training has actually taken place. This position is supported by the following arbitration decisions; 

In F94N-4F-C 96019290, August 21, 2000 (exhibit 17), Arbitrator Snow states,
The burden of proof must be contrasted with the burden of going forward. The burden of going forward with the evidence may shift from party to party during an arbitration proceeding. The burden of proof is on the party who asserts the affirmative of an issue, and it remains with that party. But the burden of going forward with the evidence is always on the party against whom a decision would be made if no further evidence were submitted to the arbitrator . . .  if a party initially is faced with proving a universal negative, it will require only slight proof to shift the burden of going forward with the evidence to the other party. (See, e.g., Giblin v. Dudley Hardware Co., 117 All. 418 (1922); Joost v. Craig, 131 Cal. 540, 63 Pac. 840 (1901 ).) For example, if a party were required to prove as its initial claim that the other party did not have legitimate reasons of efficiency for making a decision, it would be faced with proving a negative assertion. In such a circumstance, the burden of going forward with the evidence could be shifted by slight proof because essential evidence to proving the negative would lie within the primary control of the other party.
In F98N-4F-C 02062648, November 15, 2002 (exhibit 18), Arbitrator Snow states,

The point is that the Union, as the moving party, established a prima facie case that the Employer was not complying with the M-39 Handbook. Once the Union made a prima facie case, the burden of going forward with the evidence shifted to the Employer to prove that it complied with the parties' agreement.

In order to carry the burden of proof going forward, the Postal Service, having the means and ability to provide evidence of proper training having taken place, would have to do so through verifiable evidence. This burden going forward has not been met. 

The violations in this grievance are continuing and ongoing, since every day that training records remain falsified, there is a recurring violation of the National Agreement. The continuing nature of this violation is reaffirmed in that the mandatory training indicated in the employee records has still not taken place as of the processing of this grievance.

Remedy
1. A cease and desist of falsifying training records.
2. The complete FY23 Heat Stress Recognition and Prevention training will be provided to all letter carriers within 7 days of the settlement of this grievance.

3. Written confirmation will be provided to the Union verifying the completion of this training for each carrier and the name of the supervisor who conducted the training.
4. An acknowledgement that the training was improperly recorded will be posted in an area agreed to by the local union where all employees may see for a period of 60-days. 
5. The manager(s)/supervisor(s) who entered the false training records will lose access to HERO and any similar program that is used to input and record training for letter carriers.

6. Electronic notification will be provided to all carriers when any changes are made to their training records.

7. The letter carriers represented in this grievance will each be compensated $50 as remedy for working in unsafe conditions due to improper training, plus an additional $25/day for each day beyond the time established in item 2 above to complete the FY23 Heat Stress Recognition and Prevention training.
The Union asks this remedy, or whatever a Step B Team or an arbitrator deems to be appropriate.
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