NALC Grievance # ______________________

Line 17

Union Contentions:

On 12/3/22, letter carriers in the xxxfacility Post Office were notified in a posted letter authored by Postmaster XXXXX (exhibit 1) that their start times were being changed effective 12/7/22. The start times for letter carriers at this office were 8:00 a.m. and the new start times for all routes effective 12/7/22 would now be 9:00 a.m. The NALC will show that management's actions in this matter are arbitrary and capricious, and in violation of the National Agreement, the National Labor Relations Act, as well as in contradiction to the findings of numerous respected regional arbitrators.

M-39

The M-39 section 122.11.b (exhibit 2) states,

b. Fix schedules to coincide with receipt and dispatch of mail. At least 80

percent of the carriers’ daily mail to be cased should be on or at their

cases when they report for work.

This is the controlling language in management's obligation for any changes made to carrier start times. 

Article 5

Start times that have been in place for a period of time become an established past practice for which the Postal Service cannot unilaterally institute changes for without bargaining with the NALC. Article 5 (exhibit 3) states in relevant part,

 Prohibition on Unilateral Changes. Article 5 prohibits management from taking any unilateral action inconsistent with the terms of the existing agreement or with its obligations under law. Section 8(d) of the National Labor Relations Act prohibits an employer from making unilateral changes in wages, hours, or working conditions during the term of a collective bargaining agreement . Not all unilateral actions are prohibited by the language in Article 5—only those affecting wages, hours, or working conditions as defined in Section 8(d) of the National Labor Relations Act. Additionally, certain management decisions concerning the operation of the business are specifically reserved in Article 3 unless otherwise restricted by a specific contractual provision.

The changing of hours is specifically mentioned in this section of the JCAM as protected under the language of Article 5. This section goes on to state,

Changing Past Practices 

The manner by which a past practice can be changed depends on its purpose and how it arose. Past practices that implement or clarify existing contract language are treated differently than those concerning the silent contract. 

Changing Past Practices that Implement or Clarify Contract Language. 

If a binding past practice clarifies or implements a contract provision, it becomes, in effect, an unwritten part of that provision. Generally, it can only be changed by changing the underlying contract language, or through bargaining. 

Changing Past Practices that Implement Separate Conditions of Employment. If the Postal Service seeks to change or terminate a binding past practice implementing conditions of employment concerning areas where the contract is silent, Article 5 prohibits it from doing so unilaterally without providing the union appropriate notice. Prior to making such a change unilaterally, the Postal Service must provide notice to the union and engage in good faith bargaining over the impact on the bargaining unit. If the parties are unable to agree, the union may grieve the change.

The Postal Service is required to bargain in good faith with the NALC prior to instituting start time changes. A provided statement from the local NALC branch president (exhibit 4) supports that no bargaining with the Union has taken place. The Union has a right, under this provision of the National Agreement, to grieve the unilateral change to the hours of employment for this class of employees.

Burden Of Proof

The NALC has provided both carrier and clerk statements (exhibit 5) indicating that 80% of workable mail was at carrier cases by the original 8:00 a.m. start times of the routes prior to 11/14/22. It has also provided a statement from the local NALC branch president that bargaining over the established work hour change has not taken place. 

While the NALC is the moving party on contractual claims, with these statements it has provided a prima facie case, and the burden of proof moving forward shifts to management that it has followed the contract. This position is supported by many respected arbitrators, including those cited in the following arbitration decisions;

In E06N-4E-C 11198887, September 1, 2011 (exhibit 6), Arbitrator Eisenmenger states,

The Union contended that managements pile of numbers and data is flawed and inaccurate and skews the truth pertaining to the arrival of mail received at the Fort Collins installation. The Union asserted that the spreadsheet compiled by Supervisor Goodwin shows only mail available @ 8:30 and mail available @ 9:00 but does not show the various mail categories involved in that simple division . . . Generally, the Union bears the burden of proof to show by credible and reliable evidence that the National Agreement has been violated. However, in this instant case the aggrieved action rests entirely upon evidence compiled by the Postal Service where much of that information cannot be verified as to the relevant and material circumstances. 

In E94N-4E-C99210007, December 17, 2001 (exhibit 7), Arbitrator Rehmus concludes,

In the case at hand Management made a unilateral change in starting time. When the Union grieved, Management asserted "operational necessity" but simply asserted it rather than providing documents or evidence to prove it . . . its refusal to cooperate or provide records certainly violated Article 15, and its failure to do as instructed suggests it may have violated the M-39 and thereby Article 19 .
In F06N-4F-C 09403058, February 19, 2010 (exhibit 8), Arbitrator Lumbley states,

I agree with the Union that the requisite showing to overcome the Union's prima facie case was not made by the Employer. While Gaskill asserted in his August 7 investigatory interview that the starting time was changed "for operational needs," that he consulted the MAP, that the previously separate trucks bringing mail to the Los Altos Main and Loyola Corners facilities had been combined and that the 7:55 a.m. last run contained "about 20% of the automatic letters and 100% of DPS," he added little at hearings. Moreover, he testified that the MAP does not demonstrate how much mail was at the cases but merely amounted to a "projection" of the mail that would be on the 5:50 a.m. truck. As a result, nothing probative of the question whether inefficiencies existed which required changing the starting time from 7:30 a.m. to 8:00 a.m. was provided by the Employer. As Arbitrator Snow also said in the aforementioned decision, "A party to whom the burden of going forward with the evidence has shifted cannot overcome its burden merely by asserting that the other party has failed to carry its burden of proof." Thus I have no option but to find that the Union has prevailed in the grievance.

In F94N-4F-C 9601929095, August 21, 2000 (exhibit 9), Arbitrator Snow states,
The burden of proof must be contrasted with the burden of going forward. The burden of going forward with the evidence may shift from party to party during an arbitration proceeding. The burden of proof is on the party who asserts the affirmative of an issue, and it remains with that party. But the burden of going forward with the evidence is always on the party against whom a decision would be

made if no further evidence were submitted to the arbitrator . . .  if a party initially is faced with proving a universal negative, it will require only slight proof to shift the burden of going forward with the evidence to the other party. (See, e.g., Giblin v. Dudley Hardware Co., 117 All. 418 (1922); Joost v. Craig, 131 Cal. 540, 63 Pac. 840 (1901 ).) For example, if a party were required to prove as its initial claim that the other party did not have legitimate reasons of efficiency for making a decision, it would be faced with proving a negative assertion. In such a circumstance, the burden of going forward with the evidence could be shifted by slight proof because

essential evidence to proving the negative would lie within the primary control of the other party.
In F98N-4F-C 02062648, November 15, 2002 (exhibit 10), Arbitrator Snow states,

An arbitrator is as obliged to follow contractual procedures as is a manager, and the parties' agreement expressly states that a factor a manager must consider in establishing the work schedule at a facility is the fact that 80% of the mail must be present at the carriers' cases when they report to work. The arbitrator did not receive proof from management covering this crucial evidentiary link. The Employer did not establish whether or not 80% of the mail had been delivered to cases at the original Start Time prior to management's changing the work schedule

 . . . The point is that the lateness of the 8:00 A.M. trucks, without other supportive data, failed to establish that less than 80% of the mail was at the carriers' cases when they arrived for work. The point is that the Union, as the moving party,

established a prima facie case that the Employer was not complying with the M-39 Handbook. Once the Union made a prima facie case, the burden of going forward with the evidence shifted to the Employer to prove that it complied with the parties' agreement.

In National Labor Relations Board case 330 N.L.R.B. 900 (N.L.R.B. 2000), Pepsi-Cola Bottling Company of Fayetteville, Inc. and United Food and Commercial Workers Union (exhibit 15), the Board decision found that,

"In adopting Judge West’s finding regarding materiality, we note the following, which provides further support for the judge’s conclusion that the unilateral amendments at issue were material, substantial, and significant changes to wages, hours, and other terms and conditions of employment.

First, Judge Goerlich found that the Respondent, in June or July 1993, unilaterally changed the starting time for route salesmen from 6 to 5:45 a.m. Under Section 8(d), an employer is obligated to bargain with employ-

ees’ collective-bargaining representative with respect to, inter alia, “hours.” The unilateral change to the route salesmen’s starting time necessarily involved a change in these employees’ hours. As such, the Respondent was obligated to bargain with the Union about these changes as a mandatory subject of bargaining under Section 8(d).The record reflects that no such bargaining occurred. The schedule change was a material, substantial, and significant change because it resulted in route salesmen commencing their workdays 15 minutes earlier than they had before."

It is an established and binding legal conclusion of the National Labor Relations Board that a 15-minute or greater change in an employees work hours constitutes a material and substantial change to an employee's wages, hours, and working conditions, which must be bargained for between the Employer and the Union.

The Union also cites a relevant arbitration decision where the arbitrator applies this argument in her decision regarding a change in letter carrier start times (exhibit 16).
Article 19

M-39 section 122 and the cited arbitration cases are incorporated into the National Agreement under Article 19 (exhibit 11), which states in relevant part,

HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published regulations of the Postal Service, that directly relate to wages, hours or working conditions, as they apply to employees covered by this Agreement, shall contain nothing that conflicts with this Agreement, and shall be continued in effect except that the Employer shall have the right to make changes that are not inconsistent with this Agreement and that are fair, reasonable, and equitable.
Conclusion

The NALC has collected several statements (exhibit 12) showing that management made the threat of changing start times less than 2 weeks prior to the notification in the months preceding this action. The reason given in the service talk for a potential start time change was that carriers were "not making their office times". Management stressed several times in this and prior stand-up talks that district was threatening to order these start time changes if carrier office performance did not improve. Carrier performance is not one of the contractual variables triggering a change in start times. 

Arbitratror Carlton Snow points to M-39 section 122.11 when he states in F98N-4F-C 02062648 (exhibit 10),

The instruction is not a suggestion but is stated as an imperative. The

Handbook, which pursuant to Article 19 of the labor contract has been

incorporated into the parties' collective bargaining agreement, eliminates a

manager's unfettered control over start times.

In this decision, Arbitrator Snow discusses that the Postal Service’s argument for a start time change was the need to improve productivity and increase carrier efficiency. Arbitrator Snow points out that Postal management has certain rights under Article 3 but that those rights are not unfettered, and that start time changes MUST consider the provisions of M-39, section 122. Management does not have the contractual authority to use start time changes as a punishment for poor performance. 

Despite a request for data showing specific times and percentages of working mail distributions to carrier cases for the 6 month preceding period from 10/11/16 - 4/11/17 (exhibit 13), management could not provide this information. Instead, in response to this information request, management supplied mail arrival reports  showing when trucks arrived each day and the volume of mail for each trip, and DUT reports showing when all of the mail scheduled for delivery that day had been worked by the clerks (exhibit 14). These reports do not determine the breakdown of workable mail versus automated mail, which would not factor into the 80% of mail required to be at the carrier’s case. More importantly, nowhere in these reports does it determine at what time the mail was distributed by the clerks and available at the carrier cases. The Union contends that the M-39 Handbook requires management to fix schedules so that at least 80% of the mail is at carriers' cases when they report to work. Management cannot tell from the mail arrival reports when 80% of the mail is at the carriers' cases. Hence, the Union concludes that the Employer, having the burden of proof going forward, violated the parties' agreement by making the time change in the absence of an appropriate justification for doing so.

Perhaps the most telling proof of a contractual violation in this case is the written notice provided to the Union outlining the start time change (exhibit 1). In this document, POSTMASTERXXX states the reason for making the start time change as “due to operational needs of the Service”. While operational needs may certainly be considered, only the lack of mail availability per M-39, Section 122, may dictate the decision to change start times. As earlier discussed, the Postal service has stipulated that there is no documented wait time or stand-by time indicating the lack of available mail for letter carriers to case.. 

The repercussions of changing a carrier's reporting time are far-reaching; family obligations can no longer be met, day care arrangements must be changed, and customers can no longer depend upon the same delivery schedule as they previously had. These changes may impose a financial burden to letter carriers as well, since the change in work schedule may prohibit some carriers from working overtime who otherwise would be available to do so.

Remedy

The NALC asks that start times in the xxxfacility be reverted to their previous original schedule. We also ask that the Postal service be directed to pay out of schedule premium pay for all hours worked by these carriers outside of the original schedule for these routes from the date of the start time change until the start times are reverted to their original schedule. The NALC asks that this remedy be enforced as soon as administratively possible.

We ask this remedy, or whatever other remedy a Step B team or an arbitrator deems appropriate.
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