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Packground:
This proceeding argse out of iwo separaie grievances filed under
the current National Azreement to which the sbove-captioned parties ere
signatory. Tne first cose arose in Dalles, Texas et the Terminal Annex
Pest Office. It vas given a Case No. M-MAT-12 by the Postal Service.
During tie course of the processing of this grievance, the parties Jjointly
edvised the undersigned; by letter dated Augwst T, 1572, that the lssue

in gispute ves set for heering before him on September 27, 1972. 1In this

jolint svbmission to arbltration, sizned by sn authorized official for:
esch of the respsctive pasrties, the lssue vas defined as follows:

"The grievance concerns the interpretation of
Article V¥, Section 2, Step 4, as it was epplied
40 the grievance of Mr. Arthur M. Xing, which was
£iled jn his behalf on Februsry 26, 1972, by Ber-~
rerd T. Booty, Shop Stewsrd, Terminal Anpex Post
Office, Dzlles, Texas.” .
Approximatley one week prior to the date scheduled for the

aring, the vndersigned vas inforumed by telephone, by a representative
the Posiel Service, that the matter was being withdrawm from arbi-
aticn. Shereafter, on September 21, 1972, I was advised, by letter
om the Councel for the International Union, that, “...the decision

vithdrew the case from erbitration wes unilaterally arrived at by
he Postanl Service without eny consvltetion or agreement with the Mail
Hemdlers Division and that no settlement of the underlylng grievance
hzs been reached.” ..
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On September 25, 1972, by letter from the Assistani General
Counsel of the Lebor Law Divisicn of the Postal Service, the mdersigned
vee further edvised thet, in sddition to feiling to notify the Union,
formally of the Posisl Service's intention to withdraw this case, through
oversight, the Postal Service was of the opinion thet threre was no longer
e natter pending for axrbitretion baceuse the Postal Service then in-
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" gfter the arbitrator wos advised by

~.
tended to process the grievence involved to Step 4 of the gricvancer
procedure. That letter concluded with the further siatement that the

Postel Service did not intend to eppsar at the previously scheduled
arbiiretion "in the absence of & matter which is properly the subject

of erbitraticn.” . e e

: Tha% letter from thz Postal Service drew a further reply fronm
Counsel for the Internzticnzl Union dated September 26, 1972. In that
letter, the Union took the position that the Postal Service could not
oot the cese in controversy before the arbitrator by egreeing to pro-
cess the erizinz) grievance to Step i of the grievance procedure outlined
in the Hetionzl Agreement. In support of that contention, the Union
glleged that the Postal Service had not eddressed itgself to the issue
before the arbitrator which was an interpretstion of Article XV, SBechicn 2,
Step 4; by moving the pending grievance to Step 4 the Postal Service was
not willing to concede ss well that the Union's interpretation of the re-
levent provision was correct; and the Union claimed that there need not

be en underlying case or controversy pending to suthorize the Union to
secek o netional interpretetion of the Agresment. The Union elso pointed
ozt that tl2 deley in processing the original grilevance in the manner
dem=rded by the Union for some period of time did not take into account
the 3rxpact of the deley upon the underlying grievance, Finally, the Union
ergued that, efter heving agreed on Auvgust T, 1972 to proceed to arbitra-
tion, the Postal Service no longer had the right to unilasterally determine
to withdraw the case. '

By letier dated Cctober 2, 1972, the arbitrator edvised the
arties that, on the besis of the corresvondence reviewed above, he was
r 3 L >

" of the opiniocn that the question of whether an issue has been mooted or

is properly before the erbitrator is en arbitrable question. The arbi-
tretor further pointed out in his letter:

“ss you cen see from the outline of the conflict-
inz contentions above, the issues which have been
raised by the exchange of correspondence go to the
heart of the Parties! understanding of how the
grievance end arbitration procedure shall operate
on & National level. How shell Jointly submitted
ceses be withdrawn? Did the Perties contemplate
that ewards in the nsture of declaratory Jjudzments
could be obtained from the Fational Arbitrators?
If so, what role shell other participating Unions
pley in the adjudication of such meiters? And
there are other equally fundamental guestions eiso
raised.”" ]

The letter of Cctober 2, 1972, purtielly quoted sbove, con-
¢luded by informing the Perties that, absent the receipt of & mutally
signed withdrawd, & notice of hearing would issue. Not receiving such
£ withdrewnl, a pre-hesring conference was convened by the arbitrator
for the purpose of freming the issues to be submitted to arbitration.

On December 13, 1972, a meeting was Leld with the perties,
he Postal Service on FNovember 9,
1972, that it was eppeering speciclly and not conceding thet there were
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B ..sny contract issues to be submitted.” .

Yhe other grievance srose et the Hampton, Virginias Post Office.
It 2Xleged a violation of Article VIIY, Section 9 of the Hational Agree-
rent in that the locezl officials haed not grented the grievents reasonszble
wosh-up time, On April 3, 1972, this grievaence was denied at the local
level. On April 11, 1972, the Local President requested of the Netional

office of ths Union that this case by-pass Step 3 and be zppealed to Step— - -

L, The Hational Office of the Post Office was advised of this reguest by
the Loecal Union officials. -The cese was reviewed by the Parties at Step _
L, end the grievance was initislly denied on May 17, 1972. After corres- .
pondence regerding this staie of effairs between the Natlonsl offices of
the Union end the Postal Service, the case was Jointly submitted to the
undersigned by letter dated Ausust 25, 1972. The cese was scheduled for
heaxing at Hampton, Virginia on October 2k, 1972. By telegrem dated
October 20, 1972, the undersigned weas edvised that the grievance had been
susteined end the hearing cencelled, This telegram was signed by the
Regional Lzbor Counsel for the Postel Service, -

This action by the Postzl Service prompted a letter from the
Counsel for the Internationzal Union dated October 30, 1972. In this let-
ter, Coxsel protested thz unilaterally withdrewsl from erbitration and
elieged that this act was in itself & violatlion of the National Agreement.
Tre Intermational Union reguested tlat judgment be entered against the
Postal Service for refusing to honor its commitment to go to arbitration.
Since, as the Union pointed out, this case had many similarities in the
icsue reised regerding unilaterel withdrawd to the Dallas, Texas case,
the Union reguested that these matiers be consolidated for hearing.

By letter dated November 3, 1972, the undersigned advised the

Perties that, subsequent to writing on Ccfober 2, 1972, as set forth sbove,
this sccond cese in which the unilateral withdrawal of a cese Jointly sub-
mitied in writing to the arbitrator was brought to his ettention end the
Urnicn's contentions of & similizr nature were again raised. In this letter
& specific time for a pre-hearing conference was set and the perties were
put on notice that ...the issues raised by this dispute over case handling
procedurs can be framed for submission to erbitration.” As set forth above,
the Postal Service indicated that it would asppesr but mzintained its posi-
tion that, "...the grievances have been sustained. In such circumstances,
there do not remein any contract issues for you to mesolve as. arbitrator.”

Contentlons:

From the outline of the posture of these cases set forth sbove,
3t can be seen that the Postal Service has taken the position that;in both
ceses, the grievances vere sustzined. That being the case, there were no
issues remeining for the arbitrator to determine. The unilatersl withdrawal
of these czses from erbitration by the Postal Service thus served. to effec-
tively terminste the controversy and the Jurisdietion of the arbitrator.

The Union has contended that,slthough the Postal Service con-
tended there is nothing to arbitrate, the contentions of woolness or set-
tlenment are insufficient to deprive the arbitrator of jurisdiction.
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~and conditiens of employment was epprrently properly processed through

-Gote and tiue the arbitration hearing was to take place, satisfactorily
resolved the underlying grievences, In the Dallas, Texas'Qase, the Pestal

a . - -

OPIRTON: .

At the outset, it shoulg be noted that thig proceeding arose
from the filinx of tuo grievences., The Dallas Texas Case (M~NAT-12)
was..filed vhen m supervisor allegedly refused to discuss a grievance,

As the case yeg brocessed by the parties‘themselves, it was Jointly
subnitted to erbitration &t the Notional level as & dispute over the
Feaning and application of Article XV, Section 2, Step &k, During the
Processing of the grievance, it &ppears that the partics mtually re-
cognized a dirfference in the interpretation end application of Artiecle
XV, Section 2, Step 4. This provision of the Agreement concerns itself
Witk the brocessing of grievances, and the parties requested thet the
erbitretor determine whether the provision in questior had been correct-
1y implemented by tke Union in the processing of the under ¥irg griev-
fakalets] o e i s i s ¢

. The Hampton, Virginia case was initiated appavently when super-
Vvielon et & loca® Post Office refused to grant certain employees wash-up
time or whet the grievanis considered edeguaie vash~up time as provided
for in Article VIII, Section 9, of the Netional Agreement, This dis-
pute over the Proper implementation of a brovision dealing with terms

the rreliminary stages of the grieveice preocedure outlined in the Agree-
ment, It wvas Jointly submitted to arbitration as an alleged violation
of that provision, :

The Postal Service has centended that both coses, prior to the

I

Sexvice has contended and submitted proof of an existing jointly signed
document indiceting that this case was @isposed of by the Postel Service
zgreeing, "I a counseling record was rwade in this case, the record will
be destroysd." In the COpinion of the Postal Service, this disposition of
the underlying grievence removes the existence of a viable grievance, and

- hence the issue of whether firticile AV, Section 2, Step L was properly im- .

plemented, l.e., that there was a Proper and- aporopriate by-pass of Step

3 of the Lgreement; was no longer an appropriate issue to be determined by
the erbitrator, although this issue end not the- question.of whethey the
grizvent's file Properly reflected proper disciplinary action was the igsue
thal the parties matually decided that the arbitrator was to decide,

In the Bampton, Virginia Case, 1t appears that 4he Postal, Service

114 eventually grant the grievants +the vash-up tim= which they were seeking,
Although the Bostal Service does not, 2t hand = mtually signed document 4in-
Qicating that the grievents consider the grievance satisfactorily resolved,
it has coniended that these grievaents "have net expressed dissatisfaction
with the Erployer's resolution of the underlying grievance, " For that reason,
in this cese too, the Poutal Service hes contended it had a unilateral right .
t

[
© withirew the case {ron arbitratioq,and there is no pending viable dispute
he

In-short, in both cases, the Postal Service hes contended that
with vhot wes elleged to be satislactory resolutions of the underlying
gricvances, there vere no arbitreble issues remaining for tonsideration,

e



The Union contends herein thet,the Issues of mootness -end
scttlement may g0 to the merits of the Union's cases, the right to pro-
coed to crbitration cannot be thwarted by an alleged adjustment of the
condition or conditions which gave rise to the original grievance.
Thus, the Union bas argued that the jurisdiction of the arbitiator has
not been withdrewn by virtue of these allegzed settlements. In addl-
ticn, the Unicn contended that the settlement of the Hampton, Virginisa
fuse by granting wesh-up time did not dispose of the questicn of whether
such proposed settlement end action by the Postal Service took out of
contention ith= guestion of an eppropriete remedy for the elleged breach
of the Azrzement which might include the &warding of back-pay for the
period of tim= that these grievanis vere deprived of proper wash-up
time, Tre Union further contended in this regerd that the lIssue of
vhether en eppropriate request for such a rermedy had bzen made end it
vos within the erbitrator's Jurlaglctlon to consider such a Ppropos sed
vemedy was slso an issue properly before the arbitrator for determina-

tion.

This srbitrator has before him two letters Jointly signed
by e Hetionel Officer of the Union and the Senior Assistant Postmaster
General of the Employee end Labor Relations Group. The first, dated
Auzust T, 1972, states it the pariies are ‘to bring bafore the arbi-
trator & grievance COHCE“ﬂlnb Article XV, Section 2, Step L, as it wes

vplied o the grievence of a Mr. Arthur M. King In attennblno to
'-u}draw this case from arbiirstion, the Postel Service informed the
erbitrator end the Union thet the Service agreed in that case 1t would
not resist the Union's request to nove the case to Step h of the grie-
vence procedure outlined in the Agreement. The Postal SETV1CE did not
contend or enter into any stipulation with the Union thal its previous
pogition, that the case could not be processed in the menner requested
by the Union, wes en lmproper interpretation ana/or epplication of the
Aorcsment, Subsegquently, it appears that the orizinsl grievance was
grauued hefore. or during Turiher processing and the zrievants file was
cicensed 0Of eny unfavorable notaulon appoarlﬁg thereln.

The second Joinvly 51gnnd leuuor, dﬂted August 25, 1972
stated tha* the parties desired to arbltrate a grievance alleging - )
that the refusszl to grent wash-up time violated the Hational Agreemﬁﬁt ;

Subsequently, the arbifrator and the Union were edvised ‘thet this grie-
vence had been'sustzined"”, and thet the arbitration hearing was can-
c2Xled. Azein, no Jowntlv signed stipulation to this effect was fur-
rished. There is no indication in the record thus far that the Union
concurs that the grievence has been satisfactorily resolved in all its
espects end that no issue raised by this grievance remains for deter-

nirnation. X

Based on the fects et hand, end as outlined above, the arbi-
trator cennot hold that the Postal qorvlcec "settlement"of these ceses
removes the guestion of their arbitrability from his Jurisdiction. . The
Gefcnzes Taised by the Postal Service address both the merits ofthe Union's
clain as well as procedural issues regarding the present viability of
{hese grievences, Such matters in contention have been placed within the
Jurisdiction of the arbitrator by the mutually signed stipulation to sub-
it thesc cases to arbitration. Thess facts do not suggest that the Union

-




is parsuing these matters for frivolous rezsons or bescause it was
pigued by the belated sttempts made by the Postal Service to remove
the cause of the orizinal grievences which gave risc to these stipu-
1rtions. The Union has established thet what the Service has refer-
red to es settled grievances have left matters of procedure as well
en cubstence still in contention. These “settlemenis™ do not treat
fully with the scope ol the jointly signed submissions to arbitrztion.
The bresdth of the grievance clause in this Agreement, Article XV,
Section 1, nor the procedure thereunder culminating in erbitravion,
coes not provide an inhibition on the right to arbitrate urged by’ '
the Service.

Tr concluding that the matters submitted to arbitration
in the jeintly-signed stipuletions referred to above remain within
the jurisdiction of the srbitrator, no conglision is being drawn
vith regsrd to thz substantive merits of these claims nor the viability
of the suzgmested defense of the Postal Service. The conclusionfre-~
gerding the arbitrebility of these claims are clearly buttressed by the
declerations of the Supreme Court in Wiley and Sons v. Livingston,
376 U.S.553 (198k) and more recently im Local 150 v. Flair Builders,
Ine. LGS U.S. 487, In both these cases, tne Court held that procedural

guestipns which grow out of the dispute and bear on its final disposi-
¢ion should be left to the erbitreter.

Tn this formetive and transiitional pericd of the collective
bargeininz relationship between the Postel Service and the signatory
Unions to the Netionz) Agreement, many of the issues reised in the pro-
cessing of the cases under review herein remain to be resolved through
‘putusl sccomodstion and through the refinement of the parties' grievance
end arbitretion procedure through collective bargaining based vpon the

sperience they have geined in iis implexentstion.

) Perling this manner of resolution, it 1s necessary to find
4ot fne watiers still’ Temaiding in contention ere willin ‘the Juris -
-¢iction of the arbitxator and that such natters should be progressed
for = héaring on the merits. " Conmsequehily, ‘after a full review of - -
tnhe erguments presented, the undersigned awards as Xollows: :

. . - - .

. N . - - "- i . . . ..r .

- e . .
.

T ' . KEWARD

e Sssues placed in contention by.the parties in
th- submissions %o arbitration jointly signed on '
August 7 and Auzust 25, 1372 ere arbitravle. These
cases shall be set for hearing, if possible, ot a
%ime end date mutnally convenient to these parties.
Abzent an eszreerment on such time and date, taking
into consideration the current collective bargaining
nerotiations, the undersigned shall establish same

upon proper epplicetion. . .
‘ﬁ % 3 Lo
A IO
R B T A S L Lyt
Tashington, DO Bowerd G. Gamser, Arbitrator
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ARBITRATION PROCEEDINGS

- Before

Linda Dileone Klein

............................

-------
----------------------------

In the Matter Between: : Regular Regional Arbitration

U.S. POSTAL SERVICE : Case No. ClC-4B-C 13616
Saginaw, Michigan :

Grievance of Mary Smith
-and-

Heard: June 7, 1983
AMERICAN POSTAL WORKERS UNION

APPEARANCES

For the Emplover:

Paul J. Sniadecki, Labor Relations Representative
D. Whiting, Supervisor of Mails

For the Union:

Alan S. Moore, Local President

*

LOCAL MEMORANDUM OF UNDERSTANDING

13. METHOD OF SELECTING EMPLOYEES TO WORK ON A HOLIDAY:

The method of selecting employees to work on a holiday in
accordance with Article XI, Section 6 of the National
Agreement shall be as follows:

C. Full-time regular employees who have VOLUNTEERED
to work on their non-scheduled day. Note: Recourse
to overtime desired list is not necessary or applicable.

ISSUE

Did the offer of an opportunity to work two hours of over-

time on November 9, 1982 satisfy Management's obligation to

RECEIVED AUG 8 1983



provide the make~up overtime oppoftunity to which the grievant

was entitledasarésult of being inadvertently passed over for

an overtime assignment on October 2, 19827

FACTS AND CONTENTIONS

There is no serious dispute surrounding the facts of this
case. The grievant is a Full Time Letter Sorting Machine Clerk
on Tour III. Her name was on the appropriate overtime‘desire&
list for the period extending ffom October 1 through December 31,
1982. When overtime assignments were being made by Management
on October 2, 1982, the grievant was inadvertently passed over,
despité the fact that her name was on the list. As a résult of
having madé this error and in order to give the grievant an
opportunity to make up the overtime, the grievant's Supervisor -
agreed to give her two hours of "make-up overtime" within sixty
days.

On November 9, 1982, the grievant was offered an opportunity -
to work two hours of overtime at the end of her regularly
scheduled workday. This was offered by Management to make up
for the aforementioned oversight.

- The grievant, however, turned down this offer and claimed
that because the make-up opportunity was offered on a "designated"
holiday, it was not a wvalid offer. The grievant claimed further
that the Local Memorandum of Understanding‘sPecifically prohibits
the use of the overtime deéired list when assigning work on a

holiday or designated holiday. When sixty days had elapsed



after the initial scheduling error had been committed by Manage-

ment on October 2, 1982, the grievant initiated a grievance
requesting payment for the two hours of overtime which she had
missed.

The Union states that the offer of make-ﬁp overtime on
November 9, 1982 came about as a result of the grievant being
bypassed for an overtime assignment on October 2, 1982, even
though she was on the overtime desired list. The Union contends
that requiring the gfievant to work the make-up overtime on a
designated holiday, in effect, meant that Management had resorted
to the use of the overtime desired list on a holiday which,
claims the Union, is prohibited by Item 13.C of the Local Memor-
andum of Understanding.

Therefore, says the Union, the grievant properly refused
the assignment. The Union maintains that Management had addi-
tional occasions to offer the make-up opportunity to the grievant,
but it failed to do so; consequently, states the Union, she is
now entitled to be paid for the time she would have worked had
the opportunity been properly offered.

Management, however, contends that it fulfilled its obli-
gation to the grievant in this case and that no wviolation of
the National Agreement occurred.

The Postal Service acknowledges that the grievant was
entitled to an opportunity to make-up two hours of overtime
because she was inadvertenﬁly passed over for overtime on

October 2, 1982; the make-up opportunity was offered on November 9,



1982, and this offer was all that was required of Management.

Management Submité that tﬁe grievant erred when she
claimed ﬁhat November 9, 1982 was her designated holidéy.
Management insists that November 11, 1982 was her true holiday.
The Employer further insists that the issue of the h&liday is
irrelevant in this matter. The Union is misinterpreting the
significance of Item 13.C of the Local Memorandum, says Manage-
ment. The "note" which is part of the Memorandum merely sig-
nifies that the overtime desired list will not be used during
the initial holiday scheduling process, says Management; any
employee wishing to be scheduled for a holiday must. specifically
sign up and volunteer to do so; an employee cannot rely upon a
previous sign-up on the overtime desired list to insure being
scheduled for the holiday, says Maﬁagement. This item in no
way refers to overtime assignments, adds the Postal Service.

fhe Employer asserts that it acted in good faith when it
offered the grievaﬁt a make-up opportunity on November 9, 1982.
The grievant was given her chance to make up a missed opportunity
and this was 211 that she and her Supervisor agreed to; the only
condition in their agreement was that the oppoftunity be offered
within sixty days of October 2, 1982, and it was. The offer was
made, but the grievant turned it dowm, says Management, and under
such circumstances, she is not entitled to aﬁy payment,as

demanded in the grievance.



OPINION

Setting aside for the moment a discussién on the merits of
this casé, the Arbitrator finds from the evidence that the
Postal Service did not wviolate Item 13.C of the Local Memorandum
of Understanding,as contended by the Union; when the grievant was
offered a m#ke-up overtime opportunity on November 9, 1982. A
careful reading of Item 13 reveals that this provision refers to
the method by which employees will be scheduled to work the
holiday. Paragraph C is designed to inform employees that being
on the overtime desired list is not sufficient if they want to
work the holiday. Any employee desiring to work a holiday must
specifically volunteer to do so over and above volunteering for
overtime assignments.

Furthermore, item 13.C of the Local Memorandum hds no
application to the basic issue raised in this case.

What occurred here was the bypassing of the grievant when
it was her turn to work the overtime on October 2, 1982. Follow-
ing this incident, an understanding was reached between the
grievant and her Supervisor whereby the grievant would be offered
a two-hour make-up overtime opportunity within sixty days of
October 2, 1932. When the cpportunity to ﬁake up the overtime
was made on November 9, 1982, it was an "offer" énd nothing more.
It did not change or minimize the obligation of Management to
offer the make-up time until it was accepted by the grievant

within the agreed upon time limits.



The Arbitrator has considered the facts of this case from

another point of #iew. The Employer inadvertently erred on
October 2, 1982 when it bypassed the grievant for an overtime
assignment. Subsequently, the Supervisor made a commitment to
the grievant to offer her a two-hour make-up overtime opportunity
within sixty days. It is the Arbitrator's opinion that when
this type of agreement is made in an effort to correct an
inequity, it can be assumed that the possibility exists that the
make-up opportunity may come at a time when it is not possible
for the employee to accept the offer. Under these circumstances,
the Employer cannot be absolved of the obligation incurred as a
result of a managerial error simply because the employee was
unable to work the offered overtime, or as in this case, because
the grievant believed that November 9, .1982 was her designated
holiday.

Management committed an error in assigning overtime on
October 2, 1982, and it agreed to offer a make-up 0pporﬁunity to
rectify that error. Its obligation to the grievant does not
diminish because the make-up opportunity was rejected on
November 9, 1982. This refusal had no bearing on the Employer's
original obligation to thegrievant because an error was committed
and because Management was bound by its agreement to rectify the
error through a make-up opportunity within a sixty-day period.

In accordance with an agreement dated January 13, 1975
and signed by James Gildea and Francis Filbey, the grievant is

entitled to be compensated for the missed opportunity because she



was on the overtime desired list in October, 1982, she had the
necessary skills to perform the work, she.was available to work,
she was improperly passed over for overtime, and she was not
given a similar make-up opportunity within the agreed upon time

period.

AWARD
It is the award of the undersigned Arbitrator that the
grievant shall be compensated for two hours at the overtime rate

for the overtime missed on October 2, 1982,

Tocdln. i Hoone o,

LINDA DILEONE KLEIN

77
Dated this Jr"'—day of é&z¢%&b2§ , 1983

at Cleveland, Cuyahoga County), Ohio.
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IN THE MATTER OF THE ARBITRATION BETWEEN:
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The subject matter in dispute was xefoned to the™Ur uﬁﬁérsignvd
Arbitrator for a final and binding award. A bearing was held in Miami,
. . 'Florida on June 7, 1978, at which time the parties were afforded full

and equal cpportunity to present evidence and argument. Following sub-

Tmission of post-hecaring briefs by the parties, the record was declarcd

closggg

APPEARANCES:
For the Employer:

Jeremy Lynch, Labor Relations Representative

For the Union:

% John Wright, General President, Miami Area lLocal

ISSUE: - -

The subject grievance poses the fn]]owing issue:
Mas the dischasge of the Grievant proper

under the current Labor Agreement, and §f
"not, what shall the roemealy be?

cte




BACRGR'OUND

8 L
f . Under the date of February 3 1978 the Glaevant was - iSSued a
; .

no

t1ce that she uould be d‘scharLPd effect;ve March 14, 19?8 -The rgésoné

;tited for discharge 1n the Noticc of Removal were .as followsi;:_'"

i g - .CHﬁRGE NO 1' ‘You were issued a Noticc of Removal dated
© June 20;.1977, for unsatisfactory attendance. Afﬂhﬂﬂr
- 2a of the grievance procedure this was mitigated to al. .
- ten {10)" déy ‘suspension and it was further agreed that“ -
TFurther- evidénce of unsatisfactory attendance will re=:.
sult in the'discharge of the grievant.” Since your i
return from this ten (10) day suspension on August 25, 7
1977, you have been absent on five (5) separate occasions
for 2 total ‘of twelve (12) days citing illness as your
Teason. Further, you were charged one (1) hour AWOL ‘on-
 January "21, 1978, when you,fa1]ed to provide a satisfac-
. tory excusé for failing Lo report.as scheduled. Your:
. -untimed, unacpendabie attendance can no longer be’
. tolerated as it severely jmpairs-. the eifficiency of Postal
' ;*.Eoperat1ons You are charged with unsatis[actory atten- .
{1n_dance : : ;

,.,'

'.éw The,follow1ng ‘elements of your past record have beEn con-
- sidered in taking this ‘action: - S

You were issued a Notlce of Removal on July 25, 1977, which -
was later reduced to a ten (10) day suspension, for unsatls-'
factory attendance; you werc issued & seven (7) day’ sﬂspension
on January 17, 1977, for unsatisfactory attendance; you‘were
issued a Letter of Narning on October 26, _ 1976, for" unsatis—

‘ factory attendance; you were counseled on July 12, 1976, for -

g; - feilure to report as scheduled; and you were counseled on

April 8, 1976 for unsatisfactory attendance. S e

At the ﬂearlng, evidence and testimony showed the fivel0ccasions
of abscnce re[erenced 1n the notice of chnrﬂcs, and the frievant s work
schedule in relation to thoae absences, 1o be as follows: (1) Absence
on Hondny. Septnmber 27, 1977 not schedu]ed for work on Sunday.
September 26 1977 or: Tuesday, Scptember 28, 1977; (2) Absence on

Satyrdny, NOVembet 12. 1977 HOnday, Novcmber 1& 1977, and wcdnesday.

e -‘~L“‘1




_Novbmber 16 1977, not scheduled for workK on %nday, Novembet 13 1977

sl ‘_.\r" -
FRNCR:

or-?hesdéy, November 15, 1977 (cmergency annuzl leave granted to the e 1?&

-erevant for Thursdny, November 17, 1977, and Friday, November 18, 1977, _u
frrappatently vere not: conqzdercd as an achn(o b) the meIO)eﬁ}, 3) ; 
. Absence-on Saturday, Jiovember 26, 1977, and Monday, November .28, 1977,

not scheduled for wark on Sunday, Novenber 27, 1977; (4) Absence on

Deceﬁber 22 1977 and Fr:day% December 23, 19?7,;§ot scheduled

' *or work ‘on Sunday, Deccmber 24, 1977, or the holiday of Honday, December

;25 1977 absence of four days {rom Wedncsday, Jdnuary 11, 1978 Lo

Sa;urday, January 14, 1978, not scheduled for woxk on Tuoqday, J:nuary
10, 1978, or Sunday, January 15, 1978,

An examination of PS Forms 3971 submitted by the Griéva;t in con~-
nection with the_five above—referenced.absences indicate in the remarks
.geéﬁion thereof the fo]ip;ing comments concerning reasons for the absences:
(1) Hay fever ané allergyréttack; (2) Taking medication; (3) Arm injury;
(4).High'blood.pré55ure; (5) Diarrhea. ) |

-gt the hearing, the Grievant testified with respect %6 absence
péiiod.humbet (1)-that she had reported for work on the»daféﬁin question,
but was teque;led by her Supervisor to go home due to an nllérgic re-
action she suffered. With respect to abscnce period number:(Z), the
'¢rievanf testified she was-taking medicaticn for high.blooa;preésure and
%ﬁs unable to work. With fespect to absence period number"f3) the Grievant

testified she sustained an arm injury in a domestic disputéfthereby re-

quiring that she go to a hospital {for treatment.f The GrieQQnt further

‘e
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indicated documenratlon concernzng the hospital visit with rESpect to thist
injuzry vas submutted to the Employer. With respect to absence period number'
(4),-the Gr:evant testified she reported Lo vork but was requested by a -
nurse to Jeave uork after a b]ood prc_-;:-;urG test revealed she ihad extremely.
high blood pressure.. The Grievant further indicated thar,gi;h respect to T
aboence period number (5), she was squering from 8 minor k;dney infection

and. had taken a prescrlption which resulted in her suffering diarrhca.

The' ‘Grievant also testified her doctor recently reported she as currently

..iu good health and able to work without interfevcence of any of'the above-

refercenced illnesses or: injur:es.

wlth respect to the ANOL charge resulting . {rom a one- hour absence

" on Jaguary 21 19?8 vwhich was also referenced in the notice. of dismissal

the Grievant testificd she wac unaware of this charge until notlfzcatlon

te .

t_of her dascharge.- The Grlevant further 1ndicated the one-hour AWOL re- . ;f

e ’ o

sulted when she was one hour late reporting to work on the date in quesLion. :;

7 '.;3 and ‘she had reported to. supervision some time earlier in the evenlng that C i

-

she an%&cipated 8 Iate arrival. Accordingly, she-thought the’late arrival .

was cxcused. "'A L _ .

_EMPLOYER CONTENTIONS: : S | .

) In Support of this contention, the Employer argues that the Grievant s ab-

ﬂ'senteeismrrate-during the five-month period prior to her discharge was

The Employer contends discharge of the Griesvant was for Just causc.




NLT

=ab1e. In add:t1on, the Employer cmphasrees that progreesive discip11ne

imposed upon the Grievant had failed to correct the rate of absences,
&

thus Justifying dlscharne of the Grievant. Based on the fo#egoing and the

Fe?ord as & who]e, the Employer requests that the gr;evancc be denzed

-

UNION conrm'-rmns"- LTl

: ?7 The. Union contends that d1scharge of the Graevant was not for juét o

' caﬁsq; In support of th:s conLcntlon, the Unnon argues thar the Grlevant s~

L.

absence for a total‘of tuelve days during the five-month perlod preceding

.

her dlscharge does not prov1de sufficient ground to dlscharge the Crlevant.

In thls rcgard the Union emphas1zes the Grievant s absences delng this

period were all approved by the Grievant's Supervisor, each uas {or a f'

_ sufficient reason to entltle the Grievant to sick leave under provas:ons

- . --(".

iof the Postal Nanual and- that discipline concerning the absences should

not have been 1mposed
&;«, -
In addit:on, the Union ergues that had the Grievant appea]ed her

discharge through the U. S. Civil Service Comm:«sion, apprOVal by the

Employer of the absences as shown on PS Forms 3971 would haye. according

to a recent rJling by the Civil Service Commission, created a Erime facia

case that the absences were approved for all purposes. Thus, the Union

nrgues that the Ewmployer's failure to offer any evidence orher than docu-

mentation concerning the dates of absentceism by the Grievant would

Justify a finding by the Arbitrator that the discharge was not for just

‘e
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'.cause., Based _on the foregoing and the record as a who]e, thc vnion Te-

*

‘.;u[{-;.:.-_..-: Lt e e

‘-quests that 1he grievance be ﬁuslalned ¥
t—.m scussmn AND FINDINGS:
iTht record clearly shous that the Grievant has a poorsattendance'

o “ﬂ‘record {rior to her Not1ce of Removal she had receivcd_the.5011091“8

W

"~553disciplinaCy actions for the sole reason of unsat1sfactory attendance.

B two (2) counselings (&/8/76 and ?/12/76). a- letter of warnlng (]0/26/76),
' 'ﬂ:s seven (?) day suspension on 1/?/77 and a ten (10) day suspension in
'8/?7 (a Step 23 reductlon of ‘a removal action instltuted on 6/20/77)

‘"iSigniflcsntly, thxs commutatlon of the proposed term1nat1on to a ten (10)

'day suspensnon included -an agreemcnt that, "(T)u:Lher evzﬁence of unsatis~

factory attendance will result in the discharge of the grievant.-

Ll

Subsequent to her return to work from the latter suspension

;ﬁ(8{g§/755ﬁshe.ﬁss absent onffive (5) occasions for a total ogktgelve (12)
'dais;_thelebsences felling in the period September 27, 1977-—ﬁJanuary 14,
Ju_1§5§;£§i§-éschinstance of absence a Supervisor approved a foém 3971
i authorizrng-Sick‘Lesve pay for the Grievant. In-eddition to tﬁese absences,
_on Jénuarj 21, 1978,-sne.reported for work cne hour late fortouty and was
charged for AW0L when she failed to provide a satisfactory e#cuse for
.failure to report as scheduled. Her absences, by periods.'foliow:
| Period 1 |
Sunday, 9/26/77 - Not scheduled

Monday, 9/27/77 - Absent
Tuesday, 9/28/77 - Not scheduled

‘o . ) . .
. . . K



Sdturday, 11/12/77 - Absent o
Sunday, 11/13/77 - Not scheduled S '
Monday, 11/14/77 - Absent y ‘

- Tuesday, 11/15/77 - Not scheduled ‘ - i

'f“?lh;;'Wednesday, 11/16/77 - Absent

2. . Thursday, 11/17/77 - Emergency Annual Leave (not °°““ted)
e s,Prlday, 11/18/77 - Emergency Annual Leave (not’ Couﬂtﬂd)
Period 3 - f;;

Saturday, 11/26/77 - Absent
Sunday, 11/27/77 - Hot scheduled
Monday, 11/28/77 ~ Aﬁsén:

l%;- . _ . j- Per od 4

Thursdas, 12/22/77 -, Absent
Friday, 12/23/77 - Absent
Saturday, 12/24/77 - Not scheduled
Sunday, 12/25/77 = Not scheduled

Period 5°

.. . Tuesday, 1/10/78 ~ Not scheduled BT
- . Mednesday, 1/11/78 -~ Absent . T
Thursday, 1/12/78 - Absent
- Friday, 1/13/78 - Absent
. iicvSaturday, 1/14/78 - Absent
T Sunday, 1/15/78 - Not scheduled

The Union raises the question of whether the Employer has just cause ,

for ‘the termination of an employee when reasonable attendancg requirements

" cannot be met pecause of the physical inability of the employee to report

for work as schedvled on a regular basis. This question has;been disposed
of frequently in Postal-Service arbitration as indicated by the followinzg

quotation from page 12 of the Opinion and Award of Arbitrator Cushman in

re. NC-5-8197-D {Lenny Puglisi):

L I




Indeed other Arbitrators in Poera] Service cases as“

“well as this Arbitrator, have made it clear that at some

. point the employer must he able to terminate the services

of an.employee who is-unable 1o work with an acccptahle'
level. of - regularlty, despite the fact that the emp]oyeebs
inability to work does in fact arise from illness. The '

“same ‘rule applies to sbsénces caused by on the job 1n-§ AN J'}§.°

juries. :See ‘cédse number AB-5-6102-D, Vera D. Bugg - ..
-(Arbitrator Holly), Pamela Allen (APWU and USPS, October
:21;-1977, Arbitrator. Meyers), Susan Smith, AC-S-17796=D

-le(ﬁrbitrator‘cushman)f The realities of economic survival
] ‘and ' the . demaiids of. efficiency require that an employer be

;able to’ dependlupon reasonable regularity of employee i _ -

B VP
or
P

attendance in ‘order to plan and perform his work schedule..

‘Tl-Where reasonable standards of work attendance cannot - be’

met.'due to the physi¢al inability of the employec, termi-

 "nation by the employer is warranted.

fA second question ra1sed b) the Union relates tc whether supervisory

Hzfapproval of a Form 39?1 requesting Snck Leave constitutes appraVal of the

“fabsence-so,;hac such an absence cannot be counted in the emp]qyee_S'absenree

Km

'_frecord.

’This:question is ansuered at paée 9 of the Opinion a%ﬁ Award of .

. Arbitrator Casselman in re. AC—C-IO 295-D (Teri Jakovac), as follows-

ﬁiéz _The Union relies on approval of sick leave by

_ signed .approval of form 3971s. This is completely in--~

" correct, -these. forms .approve a sick leave pay" status,;ﬁ

‘bur. do not condone the underlying absence, or the . =F

cumulative extent of .it. The Union's reliance on U-1 ff
(The Fiscal Handbook ‘Series F-1) and Art:cle X, Section
4, is misplaced. lﬁee Arbitration AB-S-6102-D, Bugg
Case, Arbitrator Holly and Willingham'Award AB-C-6818D -
(3/29/75) /. . _ .
I’

Subsequently, Arbitrator Meyers (Pawela Allen) and Arbitrarqr_Cushman

{NC-S-8197-D), lLenny Puglisii_come to the same conclusion.

In this same regard, the Union urges the Artitrator to adopt the

“decision ef:the Unired States Civil Service Commission in re. Decision

"-Number

‘.

A7752P80188 (Paul Stephens) wherein it was held:

oA ey B
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_.'._'i .

» Use of any approved Icave category to record an employee 5
absence on &.time¢ and attendance-rrecord is prima facie
evidence that the leave was approved by the agency. The
Comnission's current policy concerning the use of abSEntEe—
ism as a cause for adverse action is that, given an agency's
authority to deny leave in any circumstances when it must
have the services of an employec, an adverse action pre-
dicated on a record of approved lcave does not meet the
-statutory requirement that the action be for such cause as

~.< will promote the efficiency of the service. e ) 3

-

>

This Arbi;raio; cannot comply with this Union request becausérthe deci§ion
fi ;'i_ - referred.io:arose iﬁ @ forum other than arbitration. A Postal Service
grbitrator's authority extends only to the interpretation ané.application
of the Natipnal Agreement bcrwc;n these partjes.  On the other hand, a
.Civil Service Appeals officer's jurisdiction is not so narro#ly limited.

Moreover, the Arbitrator subscribes to and endorses that arbitration

- A

aufhority énd‘pre;eéent_previously noted which holds that thefvisory

apﬁgoval of a Form 3971 reguest for Sick.lLeave means only that an employee's
i absence will be processed for pay purposes. Hence, the absence .remains on
the emp]ofee;; record. | ' _ .

A third guestion raised by the grievance relates to wﬁéther the

Employer can terminate an employce {for unsatisfactory atteﬂdaﬁce alone when,
all of tﬁe absences are recorded as Sick Leave and ihe totai'number of
absences do ngt exceed the employce's accumulation of Sick Léave benefit
hours. 1n the instant case cvery absence was covered and paid as sick leave.

A ressonable conclusion is that the Employer cannot discipline an emplovee

for absences which are legitimately caused by the physical incapacity of an

vt e

employee up to at least the point where that employee exhausts his/her




10 ~

fl”?i;'ﬂ' f’ BCCumulaLed Sick Leave bpncfits, oLher things being equalf"To hold other—

j S

ffj% ‘ wﬁse wou]d make it possible for the Employer to say to an incapacited

gmployee, although you have accumilated Sick Leave available you cannot

S ‘v,use it because to do '§0 would make your attendance unsatisfactory.
- . _ . .: ,
CErtainly,-such a ‘conclysion is not in accord with either the intent or .

j spirit of the negotiated Sick Leave benefits

.'_..

This doeh not ﬂispose of the instant case, however, because there

! ,_'_-1-. et

;Tfieﬁﬁ;ﬂ-,;_.ggyg'serious question concerning the ]egitimacy of this Grievant s use of

Sick Leave. As previously noted, .the Grievant was on Sick Leave on five
(5) occasions Ior a total of twelve (12) days betueen September 27, 1877
and Janvary 14, 1978 (roughly 20 percent of her scheduled days). Qignifi—'
cantly, four {(4) of the 1ncidcnls, covering e]even {11) days fell in the
brief period of November 12, 1977 to January 4, 1978. Of greater impor—

F' tance, however is the cold fact that she so used her Sick Leave during

SR oL Y
el .

each of the five perlods to extend a weekend, or a holiday'period ‘or both.

fi] : In {:ct. she so Schedulee her absences that in the five periods she was
I"ahiemto use her twelve absences to get a total of five groups in which she
obtained twenty—one (21) consecutive days off EPeriod 1, 3‘consecutive )

'days off Period 2 5 consecutive days oif Peliod 3, 3 consecutive days

‘off; Period £, 4 consecutive days off; and Period 5, 6 consccutivc days
off) - With no berter proof than she of fered that her absences were causedr
by personal illness or injury as claimed, one cannot ignore the pattern
-uhich she had developed. A reasonable person can recach no conclusion other

'than that she abuscd her Sick Lcave benefits and this action .made her

"’J o
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"attendance entirely unécceptab]e. Th:s, in spite of the fact that it had

‘e

>

_been agreed when ber earljer removal was rescinded that.'-"(F)Urther

s:tion., Yet, her deliberate actions were such that tBey gave the_.

LI SR

e

R AWARD

The Arbitrator he:eby Awards as follows~
e g : The Employer had just cause for the d15charge :

of the Grievant. "The subject grievance is’
den1ed and dismissed. ..

Knoxville, Tennessee O 741 "/ %(?

- August_ 2, 1978 ' Fred Holly, Arbltra

Cee:
~ 2a File -MIA 78-199—d

2b File - S - ;

~AA Flle-SGD/E&LR :

‘Personnel-for nec. actlon to cut 50 .
ATLL :

- AGC
Hgr.Dist.
040-L.5. Goodman
SGi/fM

SCD/HP

Don Cowan

R/ Fleischmann
Tom Byeriy

ut
gcvidence of unsatisfactory attendance w111 result in the dischnrge of thef

S grievant." Obviously, she was fully informed and aware 0f ‘her precariouax
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C#+0/270

IN THE MATTER OF THE ARBITRATION BETWEEN

NATIONAL ASSOCIATION OF : GRIEVANT:
LETTER CARRIERS (AFL-CIO) _
: ‘RONALD DEAS

and s Philadelphia, PA
UNITED STATES POSTAL SERVICE : NO. E8N-2B-C-9742

ARBITRATOR'S OPINION AND AWARD

Hearing was held at 30th Street, Philadelphia, Pa.
on June 7, 1982.

Grievant filed a claim for $79.95 for damage to a coat-
in an occurrence on February 14; 1981 af 9th and Market Streets.
His claim form, dated March 4, 1981, recites: "While closing
truck door . . . sleeve of coat was caught in folding panel of
door and torn."

Grievant testified that this was the third or fourth
time he had worked on the type of truck here involved, that he
was wearing a new parka-type coat, and that as he was closing
the folding pénel back door, his sleeve was caugﬁt and ﬁas ripped.
He reported the incident at once to Mr. Moffa.

He left the coat at a tailor's for repair, and was
later informed that the torn sleeve could not be sewn together

and would require a large patch. He was not familiar with the




a ¢claim of this type.

He first inquired if he would be allowed to wear the
coat with a large patch and was told by Mr. Kearney that this
was not allowed. Mr. Kearney referred him to the Union steward.
After consulting the steward (from whom he learned that he could
file a claim), he then was told by Mr. Kearney to file the claim
at 9th Street. He,sought out Mr. Moffa;Aand learned that Mr.
Moffa did not have the appropriate claim form. It then took about
a week to get the form and complete it.

Article XXVII provides that an Employee may file a claim
within 14 days of the date of loss or damage'to‘his personal
property. The Employer denied the claim for the reason that it
was not filed within 14 days. Grievant then obtained a note,
dated March 24,-1981,.Signed by Mr. Moffa, explaining that the
delay was caused by Grievant's effort to have the coat repaired
and the problem of obtaining the claim form. The note was sent
to Mr. Xeenan. .

It was Mr. Moffa's recollection that Grievant asked
hiﬁ for the-claim:&ﬂm 1 or 2 days before March 4. Grievant said
it was about a week before. However, Grievant.had reported the
damage prompfly to Mr. Moffa. Grievant was not familiar with the
claim procedure, nor were Mr. Moffa and Mr. Kearney knowlédgable
on the subject. Under the circumstances, the delay was satis-
factorily éxplainea, and Grievant should not be penalized for

the fact that the filing was late by several days.




More diffiCult.te resolve is the vigorous contention

by the Employer's advocate that the damage was caused by Grievant's
negligence. Article XXVII provides that the damage ", . . . must
not have been caused in whole or in part by the negligent

act of the Employee'". The advocate's argument is that Grievgnt's
description of the occurrence raises the inference that he was
negligent. Grievant had never before been involved in a similar
occurrence. He had worked with this type of truck only 2 or 3
times before. Grievaht‘s narrative does not.indicate any lack

of attentiveness. The Employer did not pfoduce a witness to
describe the door or its functioning"in an effort to demonstrate
lack of care on the part of the Employee. The Emplojer had denied
the claim only on the ground of late filihg.

After careful consideration, the Arbitrator concludes
that negligence has not been shown. The Arbitrator awards as
follows:

Grievance sustained. The Employer shall make

appropriate financial adjustment.

’ <

- . ‘

JOJIEP . LEIB, Arbitrator
ne 14, 1982




IN THE MATTER OF ARBITRATION C;iz’ Cj C? fi
ANALYSIS AND AWARD

Carlton J. Snow
Arbitrator

“BETWEEN
AMERICAN POSTAL WORKERS UNION
AND
UNITED STATES POSTAL SERVICE

{Case No. WIC 5D-D-7119)
{Cabanilla Grievance)

i I SR,

I. INTRODUCTION

This matter came for a hearing pursuant to a collective
bargaining agreement between the parties effective from July
21, 1981 to June 20, 1984. The hearing took place in a con-
ference room of the Seattle, Washington Post Office located
at 415 First Avenue, North. Mr. Max Morelock, Regional Labor
Relations Représentative, represented the United States Pos-
tal Service. Mr. Robert IL.. Tunstall, National Vice-president,
reéresented the American Postal Workers Union. '

The hearing proceeded in an orderly manner. There was a
full opportunity for the parties to submit evidence, to exa-
mine and cross-examine the witnesses and to argue the matter.
All witnesses testified under oath. The arbitrator tape- |
recorded the proceeding as an extension of his personal notes.
The advocates fully and fairly represented the respective
parties.

The parties agreed that there were no substantive or
procedural issues for the arbitrator to resolve and tﬁat the

matter had properly been submitted to arbitration. The parties



authorized thé arbitrator to retain jurisdiction for sixty

(60) days ‘after issuance of a report and award.

ITI. STATEMENT OF THE ISSUE

The parties agreed at the hearing that the issue before
the arbitrator is as follows:

bid the Employer have just cause for issuing
the letter of removal to the grievant dated
July 21, 19822 If not, what is the appropriate
remedy?

ITII. RELEVANT CONTRACTUAL PROVISIONS

ARTICLE 16 DISCIPLINE PROCEDURE

Section 1. Principles

In the administration of this Article, a basic prin-
ciple shall be that discipline should be corrective
in nature, rather than punitive. No¢ employee may be
disciplined or discharged except for just cause such
as, but not limited to, insubordination, pilferage,
intoxication (drugs or alcohol), incompetence, fail-
ure to perform work as requested, violation of the
terms of this Agreement, or failure to observe safety
rules and regqulations. Any such discipline or dis-
charge shall be subject to the grievance-arbitration
procedure provided for in this Agreement, which could
result in reinstatement and restitution, including
back pay.

Section 2. Discussion

For minor offenses by an employee, management has a
responsibility to discuss such matters with the
employee. Discussions of this type shall be held in
private between the employee and the supervisor. Such
discussions are not considered discipline and are not
grievable. Following such discussions, there is no




prohibition against the supervisor and/or the
employee making a personal notation of the date

and subject matter for their own personal record{s).
However, no notation or other information pertain-
ing to such discussion shall be included in the
employee's personnel folder. While such discussions
may not be cited as an element of prior adverse
record in any subsegquent disciplinary action
against an employee, they may be, where relevant
and timely, relied upon to establish that employees
have been made aware of their obligations and
responsibilities.

Section 3. Letter of Warning

A letter of warning is a disciplinary notice in
writing, identified as an official disciplinary
letter of warning, which shall include an explana-
tion of a deficiency or misconduct to be corrected.

Section 4. Suspension of 14 Days or Less

In the case of discipline involving suspensions of
fourteen (14) days or less, the enployee against
whom disciplinary action is sought to be initiated
shall be served with a written notice of the charges
against the employee and shall be further informed
that he/she will be suspended after two (2} working
days during which two-day period the employee shall
remain on the job or on the clock (in pay status)

at the option of the Employer.

Section 5. Suspensions of More Than 14 Days or
Discharge

In the case of suspensions of more than fourteen
{(14) days or of discharge, any employee shall, unless
otherwise provided herein, be entitled to an advance
written notice of the charges against him/her and
shall remain either on the job or on the clock at the
option of the Employer for a period of thirty {30)
days. Thereafter, the employee shall remain on the
rolls (non-pay status) until disposition of the case
has been had either by settlement with the Union or
through exhaustion of the grievance-arbitration pro-
cedure. A preference eligible who chooses to appeal
a suspension of more than fourteen (14) days or his
discharge to the Merit Systems Protection Board (MSPB)
rather than through the grievance-arbitration pro-
cedure shall remain on the rolls (non-pay status)
until disposition of the case has been had either by
settlement or through exhaustion of his MSPB APPEAL.
When there is reasonable cause to believe an employee
is guilty of a crime for which a sentence of imprison-
ment can be imposed, the Employer is not required to
give the employee the full thirty (30) days advance
written notice in a discharge action, but shall give

3




such lesser number of days advance written notice as
under the circumstances is reasonable and can be justi-
fied. The employee is immediately removed from a pay
status at the end of the notice period.

Section 8. Review of Discipline

In no case may a supervisor impose suspension or dis- -
charge upon an employee unless the proposed disciplin-
ary action by the supervisor has first been reviewed

and concurred in by the installation head or designee.

In associate post offices of twenty (20} or less
employees, or where there is no higher level supervisor
than the supervisor who proposes to initiate suspension
or discharge, the proposed disciplinary action shall

. first be reviewed and concurred in by a higher autho-
rity outside such installation or post office before
any proposed disciplinary action is taken.

Section 10. Employee Discipline Records

. The records of a disciplinary action against an employee
shall not be considered in any subsequent disciplinary
action if there has been no disciplinary action initiated
against the employee for a period of two years.

ARTICLE 19 HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published
regulations of the Postal Service, that directly relate

to wages, hours or working conditions, as they apply to
employvees covered by this Agreement, shall contain

nothing that conflicts with this Agreement, and shall

be continued in effect except that the Employer shall

have the right to make changes that are not inconsistent
with this Agreement and that are fair, reasonable, and
equitable. This includes, but is not limited to the Postal
Service Manual and the F-21 Timekeeper's Instructions.

Notice of such proposed changes that directly relate

to wages, hours, or working conditions will be furnished
to the Unions at the national level at least sixty (60}
days prior to issuance. At the request of the Unions,
the parties shall meet concerning such changes. If the
Unions, after the meeting, believe the proposed changes
violate the national Agreement (including this Article),
they may then submit the issue to arbitration in accor-
dance with the arbitration procedure within sixty (60)
days after receipt of the notice of proposed change.
copies of those parts of all new handbooks, manuals and
regulations that directly relate to wages, hours or
working conditions, as they apply to employees covered
by this Agreement, shall be furnished the Unions upon
issuance.




IV. STATEMENT OF FACTS

*

In this case, the grievant has challenged management's
right to discharge her for irregular attendance. At Step 2
of the grievance procedure, the acting union steward maintained
that management had failed clearly to define .the problem and
had neglected to attempt to correct the grievant's alleged
deficiencies by some means other than punishment. It is the
belief of the Union that management's alleged failure to do
so invalidated the grievant's discharge. At step 3, Mr.
Hunter stated on behalf of management:

Since December 27, 1981, the grievant has
used 74.53 hours of unscheduled absences.
This combined with her past record of two
7-day suspensions, one l4-day suspension,
and three letters of warning in a period

of one year and two months does not indi-
cate a desirable employee. It is my opinion
the grievant has been adequately warned of
the consegquences of not reporting to work.
(See, Joint Exhibit No. 2(e}).

The grievant's date of hire by the Terminal Annex Post
Office in Seattle was May, 1981. Management employéd her in
the clerk craft and the grievant sorted mail both by machine
and manually. The notice of removal on July 21, 1982 stated

"irregular attendance" as the reason for the removal action.

The notice listed the grievant's absences for 1982 as follows:

Date Amount Reason
Jan. 29, 1982 .67 hours AWOL
Feb. 7, 1982 3 hours SL
Feb. 17, 1982 5.0 hours AWOL
Feb. 19, 1982 3 hours SL
Feb. 20, 1982 8 hours SL




Date Amount Reason

Feb. 21 1982 8 hours Sp
Feb, 22, 1982 8 hours SL
Mar. 7, 1982 3 hours SL
May 29, 1982 8 hours SL
May 30, 1982 a8 hours SL
June 21, 1982 3 hours SL
June 26, 1982 8 hours SwoPp
June 27 8 hours SWoP
July 17, 1982 .36 hours AWOL

(See, Joint Exhibit # 3(g)).

The Union has not disputed that these absences ACcurred.
The absences ﬁere further detailed in 3971 Forms. The griev-
ant explained her tardy of .67 hours on June 29, 1982 by
stating that éhe had overslept. On February 17, 1982, the
grievant was AWOL for .50 hours and gave no reason for her
lateness. Her next AWOL occurred on July 17, 1982, and this
incident precipitated her removal. .

It is important to highlight the fact that all sick leave
received by the grievant had management's approval. AWOL's,
of course, received no such approval. There was no showing
that the grievant had been forewarned concerning the poten-
tial impact of absences due to approved sick leave.

On May 7, 1982, management issued the grievant a restric-
ted sick leave letter. The letter from the Tour I supervisor,
Mr. Body, clearly established that thé grievant must furnish

a specific type of medical certificate on her return to duty




from any sick leave or be subject to a charge of AWOL. In
his letter to the grievant, Mr. Body stated:
If you wish to discuss with me any problems
you may have, please feel free to do so.
In addition, or if vou would rather, I can
make an appointment for you to talk to some-
one in the medical unit, PAR office, or in
the Employee Relations Division. {See,
Management's Exhibit No. 3).
The grievant did not avail herself of the offer of help.
She did, however, provide management with proper medical cer-
tification for all sick leave taken subsequent to her receipt
of the restricted sick leave letter. She did so until the
occasion of July 17, 1982, when she was AWOL for .36 hours.
It must be emphasized that the grievént's attendance
problems did not begin in 1982. On the contrary, she repeat-
edly had been warned concerning allegedly unsatisfactory

attendance during 1981. Evidence of those warnings is as

follows:

Aug. 13, 1981:

The grievant's supervisor, D. Gruetzmacher,
reported in an employee probation period evalu-
ation that although the grievant was a good
employee, she was having a problem with atten-
dance. The supervisor stated that the grievant
had been told she must improve her attendance.
{See, Management's Exhibit No. 9}.

Aug. 24, 1981:

Management issued the grievant a letter of
warning concerning her unsatisfactory attendance.
She had been AWOL on August 23, 1981, and had
failed to report her reason for being absent,
even though on August 19, 1981, she properly
had been notified to report to work on the day
in question. (See Management's Exhibit No. 8).




Dec, 27 198] -
‘———-—-——_..r._________

9-26-81 5.5 hours
10-11-81 8 hours
ll-05-81 5 hours

11-11.81 4 hoursg




The Employer also issued two letters of warning to the

grievant for unsatisfactory work which did not relate to a
problem with attendance. Those letters may be summarized as
follows:

October 13, 1981:

Supervisor Body documented the grievant's failure
to observe safe practices while opening a door
which resulted in an injury to the grievant's
shoulder. The letter warned the grievant that
future unsafe practices could result in further
disciplinary action, including dismissal. {See,
Management's Exhibit No. 6).

May 8, 1982:

Supervisor Body issued an official letter of warn-
ing to the grievant for unsatisfactory work per-
formance and noted her failure to key several
letters which passed through the viewing area of
the console. Her action led Supervisor Body to
conclude that the grievant had been dozing. He
noted that the same deficiency had been called to
the grievant's attention on March 6, 1982. (See,
Management's Exhibit No. 2)}.

The grievant did not challenge either of the letters of warn-
ing. The grievant offered no challenge to discipline for
unsatisfactory attendance until she received the July 21,

1982 notice of removal, the focal point of this particular

grievance.




V. POSITION OF THE PARTIES

A. The Employer:

The Employer asserts that the grievant's dismissal should
be upheld. She had a poor attendance record and was alse tardy.
She had been counseied py her supervisor concerning a personal
problem and rejected any offer of help. She had been duly
warned verbally, by withholding her periodic step increase,
as wéll as through disciplinary suspension. According ta the
Employer, management had made clear to her that the irregqular
attendance would not be tolerated. Despite a fourteen-day sus-~
pension for irregular attendance given the grievant on December
27, 1981, her attendance problem persisted into January,
February, March, May, June and July of 1982. It is the posi-
tion of management that the grievant failed to heed the warnings
issued by her supervisors and that she clearly understood the
consequences of continued irregular attendance.

Nor does the Employer believe the grievant's pregnancy
must be counted as a mitigating factor. According to the
Employer, several warnings concerning irregular attendance had
been issued to the grievént before the beginning of her preg-
nancy. Additioconally, management maintains that neither the
grievant nor the Union informed the Employver before issuance
of her removal that her pregnancy constituted a cause of her
irregular attendance. It is the belief of the Employer that
supervisors should evaluate an employe's past record in deter-
mining an appropriate disciplinary sanction. Consequently, the

rievant's notice of removal properly made reference to
g
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disciplinary action for poor work performance, according to

the Emplofe;. Finally, management maintains that the griev-
ant's continued disregard for attendance rules following her
receipt of the notice of removal clearly showed her lack of

motivation toward correcting poor attendance performance.

B. The Union:

It is the position of the Union that the Employer lacked
just cause for dismissing the grievant. According to the
Union, a claim of ﬁnsatisfactory work performance should not
have been a factor considered in the grievant's dismissal.
That allegedly placed the grievant in double jeopardy due to
the fact that she already had been denied a step increase in
Apri1,1982 for unsafe practices. According to the Union the
grievance must stand or fall solely on the basis of the charge
of'unsatisfactory attendance. | |

The Union has maintained that not until May 7, 1982, when
management placed the grievant on restricted sick leave, did
the grievant have to subsgtantiate leave due to illness with
medical certification. It is the belief of the Union that,
since the grievant had a clear attendance record from March 8
until May 29, 1982, she in fact improved her attendance. Fur-
ther, since her pregnancy allegedly was a factor by mid-May,
1982, it should be considered in evaluating absences.occurring
after May 29, 1982 through the time of the grievant's dismissal,

according to the Union's theory of the case.
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The Union strongly objected to any consideration of
absences which accrued after the grievant received her notice
of removal. The Union maintains that a reasonable person,
already aware that her feeling of illness is due to pregnancy,
cannot be expected to visit a doctor in order to receive cer-
tification concerning such "illness." Finally, it is the

position of the Union that management failed clearly to indi-

cate to the grievant the consequences of her irregular attendance.

VI. ANALYSIS

A. References to Other Discipline in the Notice of Removal:

Was it proper for management to refer in the Notice of
Removal to diséipline issued the grievant for problems other
than those related to unsatisfactory attendancé? The Union
has contended that management shogld not have considered any
unsatisfactory work performance by the grievant as é factor
in her dismissal. It allegedly was improper to do so because
the grievant already had been denied a step increase on april
5, 1982 for unsafe practices.

Management did not violate the collective bargaining agree-
ment between the parties by its evaluation of the grievant's
entire file. Article 16, Section 10 of the parties' agree-
ment provides that records of a disciplinary action against an
employe shall not be considered by management only if the

employe's record has been clean for a period of two years.
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The grievant in this case has been employed by the Seattle
Post OffiEe for only a little ovér one yvear. Consequently,
it was proper for management to take iﬁto consideration her
entire disciplinary record.

While managehent must not use the record of previous
offenses, such as poor or unsafe work habits, to establish
that an employe is guilty of unsatisfactory attendance, the
Employer may take into account prior disciplinary action in
an effort to help it determine an appropriate penalty. Even
though the stated cause for the grievant's remoﬁal was
"jrregular attendance,"” there was nothing iﬁpermissible in
the Employer's listing an aspect of the grievant's past work
record which had nothing to do with her irregulér attendance.
The issue of the grievant's unsatisfactory work“performance
was neither thé precipitating incident in this pé;ticular
grievance nor a pivotal part of management's consideration.
It was‘legitimate for the Employer to evaluate the grievant's
entire record in determining the appropriate sahctioh for.

her violation of attendance regulations.

B. The Grievant's Attendance Record

Was the grievant's attendance, in fact, unsatisfactory?
Section 511.43 of the Employee and Labor Relations Manual
provides the following guidelines concerning absences:

511.3 Employee Responsibilities:

Employees are expected to maintain their
assigned schedule and must make every effort

13



to avoid unscheduled absences. In addition,
employees must provide acceptable evidence
for absence when required.

In this regulation, management has made clear that malinger-
ing will not be permitted. The regulation is also straightfor-
ward about management's right to require that an employee
provide proof of an acceptable reason for an absence from
work. What the regulation does not indicate is how much
absence from work, due to certificated, verified illness,
constitutes unacceﬁtable absence.

Arbitrato?s have routinely agreed with management that
discipline is apbropriate for unexcused absences. (See, for

example, Celanese Corp. of America, 9 LA 143, and Ambach

Industries, inc., 72 LA 347). An absence for which no good

cause is established and for which no notice has been given
obviously disfupts the work place, and appropriate measures
are legitimate to discourage such activity.

Early in the grievant's employment histo;y, she failed
to report to work, even though she had been notified to do
so. That occurred on August 24, 198l1l. She also failed to
inform management that she would be absent. The Employer
charged her with eight hours of being AWOL and issued her a
written warning that a failure to report a reason for an absence
would not be permitted.

Approximateiy two weeks later on September 7, 1981,
management again charged the grievant with being AWOL. This
particular unexcused absence occurred when the grievant left

her work place three hours before the end of her tour of
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duty and failed tc inform her supervisor that she was depart-
ing. The;Employer issued her a seven-day suspension for being
AWOL on that date.

Approximately three and a half months later, on December
27, 1981, the_grievant received a fourteen-day suspension for
unsatisfactory attendance. Her absence% subsequent to the
seven-day suspension she earlier had received, came as a part
of the notice of suspension. In addition ﬁo éiek leave accrued
on four separate dates, management listed a charge of heing
AWOL on December 5 and December 26, 1981. |

Following her fourteen-day suspension, the g:ievant's
incidents of'hﬁexcused“ absences greatly diminished. On
January 29, 1982, management charged the grievént with .&7
hours of being AWOL. On February 17, management charged her
with .50 hours of being AWOL. On Jﬁly 17, 1982, hanageuent
charged her with .36 hours of being AWOL. The ﬁoiﬁt is this:
although the grievant was late to work on three occasions
following her fourteen-day suspension, each of those "tardies"
kept her from the work place for less than an hour. Arbitra-
tors customarily have treated tardiness as a less serious

offense than an absence. (See, for example, Pacific Air

Motive Corp., 28 LA 761, and Peerless Manufacturing Company,

73 LA 915). Tardiness standing alone cannot be considered
as serious an offense as absence from work without a legiti-

mate excuse.
Consequently, the guestion becomes whether it is reason-

able to conclude that the grievant was guilty of unsatisfactory
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attendance, given the fact that all her absences related to
illness s;bsequent to the fourteen-day suspension were excused
absences. They were excusedrboth by medical certification and
by the fact that management had been informed of the absences
ét the appropriate time. Some attention must. also be given to
the fact that the grievant's AWOL behavior pattern had lessened
from unexcused leaves of several hours duration to several

" cach of which were less than an hour in duration.

"tardies,
The Employer's primary contention is that supervisors
clearly warned the grievant her attendance record was unsatis-
factory} She received those warnings through the progressive
Qiscipline issued to her for irregular attendance. Management
has argued that the grievant, by her many absences subsequent
to the fourteen-day suspension, indicated she is incapable of

improving her ﬁnsatisfactory attendance record.

For obvious reasons, there is no clearcut work-rule con-
cerning how much sick leave will be considered "too much” sick
leave. Evidence submitted by the parties established that the
grievant accumulated over seventy hours of absences between
January and July, 1982. 1In other words, during a seven month
period, the grievant was away from the work place the eguiva-
lent of slightly more than a day a month.

There is no objective standard of an acceptable amount of
sick leave at this particular facility. The general supervi-
sor testified as follows:

QUESTION: To your knowledge has there been any rule,

as far as standards of sick leave, promul-

gated to the bargaining unit from management?
Like a certain percentage?
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ANSWER: Wwe don't reduce it to a percentage.

Ms. Stephene, the grievant's tour-supervisor, testified that
one absence a month'is a problem." She also stated that
management's expectations concerning attendance have not
been reduced to a specific numter of hours.

The grievant's attendance, in fact, was unsatlsfactory.
Through warning letters and suspen51ons, management made it
exceedingly clear to the grievant that her unexcused absences
simply would not be pefmitted. Consequently, discipline is
Vwarranted for the three tardies accumulated by the grievant
subsequent to her fourteen-day suspension forrunsatisfactory
attendance. | | —

A primary problem confronted by the arbltrator in this
case has been what to do about the grievant s absences in
which she had "excused" sick leave. There are anyznumber of
cases in which arbitrators have concluded that managenent has a

right to dlscharge employes for unsatisfactory attendance,

even where the absences have been due to illness. (See for

example, Trans World Airline, Inc., 44 LA 280, and Cleveland'

Trencher Company, 48 LA 615). Customarily, one would expect

a grievant to be placed on notice that “excused" sick leave
would be counted against the worker as part of a pattern of
unsatisfactory attendance. . In this case, management has failed
to place the grievant on notice that "excused" sick leave would
be counted against her.

The Employer had the option to dispfove the grievant's

requests for sick leave. Management, in fact, approved each
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and every request the grievant made for sick leave. Subse-

-

quent to her fourteen-day suspension, the grievant's approved

sick leave taken between Feb;uary 7 and June 21, 1982 all
constituted paid sick leave. Although the grievant took
sick leave without pay on June 26 and June 27, 1982,7the
Employer approved her absence.

It is recognized that Mr. Body testified he had talked
with the grievant "mumerous times" concerning her attendance
problems. Specifically, on April 9, 1982, the grievant had
requested light duty, and Mr. Body discussed a personal
problem of the gfievant which had led to her request. He
even offered to help the grievant to contact outside agencies
which could advise her concerning how to deal with the prob-
lem. The grievant failed to accept the offer of help. Mr.
Body's offer of assistance was most commendable. There,
hoﬁever, was no showing af all that the grievant's personal
problem had any bearing on her unsatisfactory attendance.

The record shows only thag‘on April 9, 1982, there eas some
connection between the grievant's personal problem and her
request for light duty.

The point is that management failed to warn the
grievant that her excused sick leave might be counted against

her. For ekample, the restricted sick leave notice given the

grievant on May 7, 1982 did not do so. {See, Employer’'s Exhibit No. 3).

The notice informed the grievant that all absences must be
supported by medical certification. The notice did not

inform her that future illnesses would be counted against her
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as reflecting a pattern of unsatisfactory attendance. The

-

notice indicated only that future illnesses must be certified
by medical personnel. Except for the .36 hours of tardiness
on July 17, 1982, the grievant followed the instructions set
forth in Mr. Body'; letter of May 7% She presented medical
certification for absences oﬁ May 29, May.30, June 21; June
26 and June 27, 1982. It would have been reésohable for the
grievant to have concluded that medically certificated ill-
nesses would not be counted against her in such a way as to
lead fo her discharge.

Not for a moment should it be concluded that management
must retain employes whose claims of illnesé are false. Arbi-

trators long have recognized the right of manageméﬁt to remove

such individuals. (See, for example, Socony Mobil 0il Company,

Inc., 45 LA 1032, and Federal Services,Inc., 41 LA 1063.}
- In fact, management has an obligation to protect the resources

of ‘the employer from such false claims. Nor, as previously

indicated, is management necessarily required to retain an
employe whose health is so poor as to require excessive : ;
absences.

On the other hand, the Efplover has a duty to make clear
what conduct will cause an employe to be discharged. Since it
is reasonable to expect that employes will on occasipn be
absent due to illness, sanctions to be imposed fbr sﬁch "excused”
absences need to be reasonably clear. (See, for example,

Stevens Shipping and Terminal Company, 70 LA 1066). If an

employe is to be subject to discharge for excused absences,

is



reasonable notice of that fact is essential.

In tﬁﬁg particular case, the Employer made it clear to
the grievanf by a warning letter and two suspensions that she
must inform management before taking sick leave, that is, that
AWOI, behavior would not be permitted. After ;be grievant's
fourteen day suspension, her AWOL behavior improved consider-
ably. She no longer neglected to inform the post office of an
intended absencé, and the charges of being AWOL wefe essenti-
ally three "tardies,” each less than an hour in duration.

The grievant also followed the Employer's instructions
concerning the need for medical certification of each illness.
Management made clear that false claims of illness would not |
be tolerated. The grievant, however, received no notice that
medically certificated absences would be counted against her.
The grievant failed to receive notice that "too much" verified
sick leave could cause her to be removed from the postal
service. The point is that the failure to inform the griev-
ant her excused absences could lead to her termination under-
mined management's contention that the grievant received
adequate warning of the consequences of not reporting to work.
The grievant needed to know that her excused absences along
with any instances of being AWOL would be used to show a

pattern of irregular attendance.
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C. An Appropriate Penalty

-

The arbitrator has pondered long the nature of an
appropriate penalty in a case_of this sort. ©On the one hand,
the grievant is not a model employe. She has received a warn-
ing about dozing on the job. She continued to be tardy after
having been duly warned by two suspensions against ac;umula-
ting any more instances of being AWOL. Additionally, if there
are medical or personal facts which might have militated”
agéinst finding the grievant's attendance to be unsatisfactory,
she has failed to make those facts known to the Empl§yer.

For example, although the grievant became pregnant in
mid-May 1982 (and the Union argued the pfegﬁancy issue at
Step 3 of the grievance proceduré), there was no evidence
that the grievant had made known her pregnancy or any related
problems to thé Union or to managément before the issuance of
the notice of removal. The grievant even conceded that she
might not have made known the fact of her pregnancy ﬁntil
after she had received the notice of removal. Additionally,
more than half of the absences charged against the grievant
occurred before her pregnancy. In light of the fact that the
grievant herself did not believe mentioning her pregnancy to
the Union or to management was important, as well as the
fact that most of her absences occurred before her pregnancy,
it is reasonable to conclude that the pregnancy should not be
considered a mitigating factor in determining an appropriate
sanction in this case.

The grievant}s record of attendance between the time she
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received the notice of removal and the time of her actual
removal le%t much to be desired. The grievant was marked
AWOL on July 24, July 31, and August 7 for failing to pro-
vide medical certification. On August 23 she was absent and
failed to call in for permission to obtain a leave of absence.
(See, Management's Exhibit No. 15). While such conduct is
not relevant to the merits of the case, it is highly perti-
nent in helping to fashion an appropriate sanction in the case.
On the one hand, the Employer failed to make clear to
the grievant that excused absences would be counted against
her and be used in a charge of irregular attendance. On the
other hand, the grievant accumulated three "tardies" after
repeated warnings and two suspensions as a result of poor
attendance. Those facts support a conclusion that strong
discipline is in'order, although something short of discharge
is appropriate. Nor can one lose sight of the grievant's
rather casual attitude toward her attendance after having
received the notice of removal. Even at the arbitration hear-
ing the grievant failed to demonstrate an understanding of
her need to attend work regularly. She testified that, if
her job were restored to her, she would "try to be there "
and would "try to be a good worker." Since management failed to
give her warning that excused absences would be counted
against her, discharge was too severe a penalty. But because

of the grievant's record and attitude as reflected in evidence

submitted at the hearing, strong discipline is appropriate.
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AWARD

-

Having carefully considered all evidence submitted by
the parties éoncerning this matter, the arbitrator concludes
that the Employer did not have just cause for issuing the
July 21, 1982 letter of removal to the grievant. She shall
be reinstated without any back pay, and this arbitration deci-
sion shall serve as a "last chance" warning to her. If the
grievant is quilty of any instances of being AWOL or accumu-
lates more than two tardies during her fifst.yeaf back at work,
management may automatically discharge the grievant in its
discretion.

The arbitrator shall retain jurisdiction of this matter
for sixty days from the date of the report in order to resolve
any problems résulting from the remedy in the award;

It is so ordered and awarded.

Resgéctf_lly submitted,

!

Professor of kaw

Date: 5;/{Z'ngb
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(Case No. WIC 5D C 7118)
{Settlement Grievance)
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)
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I. INTRCDUCTION

This matter came for hearing pursuant to a collective
bargaining agreement between the parties effective from July
21, 1981 to July 20, 1984. The parties presented this dis-
pute to the arbitrator at the conclusion of a companionm case,
Case No. WIC 5D D 7119, dealing with the grievant's removal
from the Postal Service. Mr. Max Morelock Regional Lahor
Relations Representative, represented the Postal Service.

Mr. Robert L. Tunstall, National Vice-president, represented
the Postal Workers Union.

The hearing proceeded in an orderly manner. There was
a full opportunity for the parties to submit evidence, to
examine and cross-examine witnesses, and to argue the matter.
The arbitrator tape-recorded the proceeding as an extemsion
of his personal notes. All witnesses testified under cath.
The advoéates fully and fairly represented their respective

parties.
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There were no issues of substantive or procedural arbi-
trability to be resolved. The parties authorized the arbitra-
tor to retain jurisdiction for sixty days after issuance of

an award.

II. STATEMENT QF THE ISSUE

The parties agreed that the arbitrator should state
the issue. It is as follows:”
Should the grievant receive backpay for a

seven day suspension which was "purged" at
Step 2 of the grievance procedure?

III. STATEMENT OF FACTS

Management notified the grievant on December 27, 1981
that she would be suspended for fourteen days beginning
January 1, 1982. Supervisor Body issued the suspension to
her as a result of the grievant's irregular attendance. She
did not grieve the discipline. (See, Union's Exhibit No. 1).

On December 30, 1981, management notified the griev-
ant that she would be suspended for a period of seven days,
to begin on January 1, 1982. She had been disciplined for
lifting a sack in an unsafe manner. Mr. Body also signed
this notice of suspension. He included a statement to the

effect that the seven day suspension would run concurrently




with the fourteen day suspension. He said:

z

Your suspension will end on January 8,

1982, at 0750, however, you will not return

to work until 2300 on January 15, 1982,

when your suspension, received on Docember -
27, 1981 ends. ({See, Union's Exhibit No. 2).

The Union successfully grieved the seven day suspension

for unsafe practices. The Employer's labor relations repre-
sentative said in his letter to the Union after the second
step of the grievance procedure had been conducted:

The Union's arguments were taken into con-

sideration. A check of the 2548 Training i

Record Card does not indicate any training

in safety related activity. It is my

opinion, therefore, that the manager failed

in the just cause provisions. Therefore,

the Grievant will be reimbursed seven days

pay. {(See, Union's Exhibit No. 3).

Management's representative at the second step of the
grievance procedure testified that, at the time he rescinded
the seven day suspension and ordered the grievant to be reim-
bursed seven days of pay, he did not know that she had served
a fourteen days suspension which was not grieved and which had
covered the same time period as the seven day suspensiomn. He
also testified that it is not normal practice for an employe
to be placed on concurrent suspensions.

It is important to emphasize the fact that the seven day
suspension at issue had been "purged" even before the second
step procedure occurred. In short, the grievant's record, as
of early February, no longer contained an "unsafe practice"
sanction for the date in guestion. Additionally, since the

grievant was serving an uncontested fourteen day suspension

during the time she would have served the seven day suspension,



the seven days suspension, even if it had not been "purged,"
would nog-have involved a loss of pay. In other words, the

grievant was not harmed by the seven day suspension. It was
purged from her disciplinary record and did not cause her to

lose pay.

IV. POSITION OF THE PARTIES

A. The Union:

The Union contends that the seven day suspension
imposed on the grievant ran concurrently with the fourteen
day suspension. The Union argues that, since the seven day
suspension was purged, the grievant actually should have
received a séven day and not a fourteen day suspension. It
is also the position of the Union that, if the ruling is that
the grievant served a seven rather than a fourteen day sus-
pension, management's discipline in the case was not progres-
sive; and the subsequent removal of the grievant should be

reevaluated.

B. The Emplovyer:

The Employer contends that there was no reliance on the
seven day suspension at issue in this case when management
dismissed the grievant. Consequently, the issue raised by

the Union allegedly is irrelevant as it has no relationship




to the grievant's subsequent dismissal. According to the

3

Employer, the issue of the grievant's seven day suspension
was resolved at Step 2 and should be considered to have been

closed at that time.

V. ANALYSIS

First, the seven day suspension imposed on the grievant
was not cited by management in its removal case against her.
There was no evidence showing that the seven day suspension
which the Employer "purged" from the record had any impact on
the grievant's dismissal. Second, the Union failed to be per-
suasive of the fact that the seven day rescinded suspension
for an unsafé practice had any bearing on the uncontested
fourteen déy suspension for irregular attendance. Clearly,
it was unusual for Supervisor Body to issue concurrent sus-
pensions. But the issue before the arbitrator is not whether
Mr. Body had a right to issue concurrent suspensions but
whether the grievant is entitled to receive seven days of back
pay as was "awarded" to her in management's decision at the
second step of the grievance procedure.

The grievant has no right to the backpay. The award of
seven days of back pay clearly had been based on a mistaken
belief that the grievant had lost seven days of pay in serving
a seven day suspension for an unsafe practice. It is clear

that the grievant did not lose any pay at all as a result of



her alleged unsafe practice. Consequently} she is not
entitled to any reimbursement. Her fourteen day suspension

for irregular attendance was uncontested and properly served.




AWARD

Having carefully considered all evidence submitted by
the parties concerning thislmatter, the arbitrator concludes
that the grievant should not have received backpay for a
seven day suspension which management "purged" at Stép 2 of
the grievance procedure.

It is so ordered and awarded.

Respe ful submitt
L J&\ gxw

CARLTON J. SNOW
Professor of Law

Date: .‘g/ |2 %b




IN THE MATTER OF ARBITRATION C;iz’ Cj C? fi
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Carlton J. Snow
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“BETWEEN
AMERICAN POSTAL WORKERS UNION
AND
UNITED STATES POSTAL SERVICE

{Case No. WIC 5D-D-7119)
{Cabanilla Grievance)
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I. INTRODUCTION

This matter came for a hearing pursuant to a collective
bargaining agreement between the parties effective from July
21, 1981 to June 20, 1984. The hearing took place in a con-
ference room of the Seattle, Washington Post Office located
at 415 First Avenue, North. Mr. Max Morelock, Regional Labor
Relations Représentative, represented the United States Pos-
tal Service. Mr. Robert IL.. Tunstall, National Vice-president,
reéresented the American Postal Workers Union. '

The hearing proceeded in an orderly manner. There was a
full opportunity for the parties to submit evidence, to exa-
mine and cross-examine the witnesses and to argue the matter.
All witnesses testified under oath. The arbitrator tape- |
recorded the proceeding as an extension of his personal notes.
The advocates fully and fairly represented the respective
parties.

The parties agreed that there were no substantive or
procedural issues for the arbitrator to resolve and tﬁat the

matter had properly been submitted to arbitration. The parties



authorized thé arbitrator to retain jurisdiction for sixty

(60) days ‘after issuance of a report and award.

ITI. STATEMENT OF THE ISSUE

The parties agreed at the hearing that the issue before
the arbitrator is as follows:

bid the Employer have just cause for issuing
the letter of removal to the grievant dated
July 21, 19822 If not, what is the appropriate
remedy?

ITII. RELEVANT CONTRACTUAL PROVISIONS

ARTICLE 16 DISCIPLINE PROCEDURE

Section 1. Principles

In the administration of this Article, a basic prin-
ciple shall be that discipline should be corrective
in nature, rather than punitive. No¢ employee may be
disciplined or discharged except for just cause such
as, but not limited to, insubordination, pilferage,
intoxication (drugs or alcohol), incompetence, fail-
ure to perform work as requested, violation of the
terms of this Agreement, or failure to observe safety
rules and regqulations. Any such discipline or dis-
charge shall be subject to the grievance-arbitration
procedure provided for in this Agreement, which could
result in reinstatement and restitution, including
back pay.

Section 2. Discussion

For minor offenses by an employee, management has a
responsibility to discuss such matters with the
employee. Discussions of this type shall be held in
private between the employee and the supervisor. Such
discussions are not considered discipline and are not
grievable. Following such discussions, there is no




prohibition against the supervisor and/or the
employee making a personal notation of the date

and subject matter for their own personal record{s).
However, no notation or other information pertain-
ing to such discussion shall be included in the
employee's personnel folder. While such discussions
may not be cited as an element of prior adverse
record in any subsegquent disciplinary action
against an employee, they may be, where relevant
and timely, relied upon to establish that employees
have been made aware of their obligations and
responsibilities.

Section 3. Letter of Warning

A letter of warning is a disciplinary notice in
writing, identified as an official disciplinary
letter of warning, which shall include an explana-
tion of a deficiency or misconduct to be corrected.

Section 4. Suspension of 14 Days or Less

In the case of discipline involving suspensions of
fourteen (14) days or less, the enployee against
whom disciplinary action is sought to be initiated
shall be served with a written notice of the charges
against the employee and shall be further informed
that he/she will be suspended after two (2} working
days during which two-day period the employee shall
remain on the job or on the clock (in pay status)

at the option of the Employer.

Section 5. Suspensions of More Than 14 Days or
Discharge

In the case of suspensions of more than fourteen
{(14) days or of discharge, any employee shall, unless
otherwise provided herein, be entitled to an advance
written notice of the charges against him/her and
shall remain either on the job or on the clock at the
option of the Employer for a period of thirty {30)
days. Thereafter, the employee shall remain on the
rolls (non-pay status) until disposition of the case
has been had either by settlement with the Union or
through exhaustion of the grievance-arbitration pro-
cedure. A preference eligible who chooses to appeal
a suspension of more than fourteen (14) days or his
discharge to the Merit Systems Protection Board (MSPB)
rather than through the grievance-arbitration pro-
cedure shall remain on the rolls (non-pay status)
until disposition of the case has been had either by
settlement or through exhaustion of his MSPB APPEAL.
When there is reasonable cause to believe an employee
is guilty of a crime for which a sentence of imprison-
ment can be imposed, the Employer is not required to
give the employee the full thirty (30) days advance
written notice in a discharge action, but shall give
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such lesser number of days advance written notice as
under the circumstances is reasonable and can be justi-
fied. The employee is immediately removed from a pay
status at the end of the notice period.

Section 8. Review of Discipline

In no case may a supervisor impose suspension or dis- -
charge upon an employee unless the proposed disciplin-
ary action by the supervisor has first been reviewed

and concurred in by the installation head or designee.

In associate post offices of twenty (20} or less
employees, or where there is no higher level supervisor
than the supervisor who proposes to initiate suspension
or discharge, the proposed disciplinary action shall

. first be reviewed and concurred in by a higher autho-
rity outside such installation or post office before
any proposed disciplinary action is taken.

Section 10. Employee Discipline Records

. The records of a disciplinary action against an employee
shall not be considered in any subsequent disciplinary
action if there has been no disciplinary action initiated
against the employee for a period of two years.

ARTICLE 19 HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published
regulations of the Postal Service, that directly relate

to wages, hours or working conditions, as they apply to
employvees covered by this Agreement, shall contain

nothing that conflicts with this Agreement, and shall

be continued in effect except that the Employer shall

have the right to make changes that are not inconsistent
with this Agreement and that are fair, reasonable, and
equitable. This includes, but is not limited to the Postal
Service Manual and the F-21 Timekeeper's Instructions.

Notice of such proposed changes that directly relate

to wages, hours, or working conditions will be furnished
to the Unions at the national level at least sixty (60}
days prior to issuance. At the request of the Unions,
the parties shall meet concerning such changes. If the
Unions, after the meeting, believe the proposed changes
violate the national Agreement (including this Article),
they may then submit the issue to arbitration in accor-
dance with the arbitration procedure within sixty (60)
days after receipt of the notice of proposed change.
copies of those parts of all new handbooks, manuals and
regulations that directly relate to wages, hours or
working conditions, as they apply to employees covered
by this Agreement, shall be furnished the Unions upon
issuance.




IV. STATEMENT OF FACTS

*

In this case, the grievant has challenged management's
right to discharge her for irregular attendance. At Step 2
of the grievance procedure, the acting union steward maintained
that management had failed clearly to define .the problem and
had neglected to attempt to correct the grievant's alleged
deficiencies by some means other than punishment. It is the
belief of the Union that management's alleged failure to do
so invalidated the grievant's discharge. At step 3, Mr.
Hunter stated on behalf of management:

Since December 27, 1981, the grievant has
used 74.53 hours of unscheduled absences.
This combined with her past record of two
7-day suspensions, one l4-day suspension,
and three letters of warning in a period

of one year and two months does not indi-
cate a desirable employee. It is my opinion
the grievant has been adequately warned of
the consegquences of not reporting to work.
(See, Joint Exhibit No. 2(e}).

The grievant's date of hire by the Terminal Annex Post
Office in Seattle was May, 1981. Management employéd her in
the clerk craft and the grievant sorted mail both by machine
and manually. The notice of removal on July 21, 1982 stated

"irregular attendance" as the reason for the removal action.

The notice listed the grievant's absences for 1982 as follows:

Date Amount Reason
Jan. 29, 1982 .67 hours AWOL
Feb. 7, 1982 3 hours SL
Feb. 17, 1982 5.0 hours AWOL
Feb. 19, 1982 3 hours SL
Feb. 20, 1982 8 hours SL




Date Amount Reason

Feb. 21 1982 8 hours Sp
Feb, 22, 1982 8 hours SL
Mar. 7, 1982 3 hours SL
May 29, 1982 8 hours SL
May 30, 1982 a8 hours SL
June 21, 1982 3 hours SL
June 26, 1982 8 hours SwoPp
June 27 8 hours SWoP
July 17, 1982 .36 hours AWOL

(See, Joint Exhibit # 3(g)).

The Union has not disputed that these absences ACcurred.
The absences ﬁere further detailed in 3971 Forms. The griev-
ant explained her tardy of .67 hours on June 29, 1982 by
stating that éhe had overslept. On February 17, 1982, the
grievant was AWOL for .50 hours and gave no reason for her
lateness. Her next AWOL occurred on July 17, 1982, and this
incident precipitated her removal. .

It is important to highlight the fact that all sick leave
received by the grievant had management's approval. AWOL's,
of course, received no such approval. There was no showing
that the grievant had been forewarned concerning the poten-
tial impact of absences due to approved sick leave.

On May 7, 1982, management issued the grievant a restric-
ted sick leave letter. The letter from the Tour I supervisor,
Mr. Body, clearly established that thé grievant must furnish

a specific type of medical certificate on her return to duty




from any sick leave or be subject to a charge of AWOL. In
his letter to the grievant, Mr. Body stated:
If you wish to discuss with me any problems
you may have, please feel free to do so.
In addition, or if vou would rather, I can
make an appointment for you to talk to some-
one in the medical unit, PAR office, or in
the Employee Relations Division. {See,
Management's Exhibit No. 3).
The grievant did not avail herself of the offer of help.
She did, however, provide management with proper medical cer-
tification for all sick leave taken subsequent to her receipt
of the restricted sick leave letter. She did so until the
occasion of July 17, 1982, when she was AWOL for .36 hours.
It must be emphasized that the grievént's attendance
problems did not begin in 1982. On the contrary, she repeat-
edly had been warned concerning allegedly unsatisfactory

attendance during 1981. Evidence of those warnings is as

follows:

Aug. 13, 1981:

The grievant's supervisor, D. Gruetzmacher,
reported in an employee probation period evalu-
ation that although the grievant was a good
employee, she was having a problem with atten-
dance. The supervisor stated that the grievant
had been told she must improve her attendance.
{See, Management's Exhibit No. 9}.

Aug. 24, 1981:

Management issued the grievant a letter of
warning concerning her unsatisfactory attendance.
She had been AWOL on August 23, 1981, and had
failed to report her reason for being absent,
even though on August 19, 1981, she properly
had been notified to report to work on the day
in question. (See Management's Exhibit No. 8).




Dec, 27 198] -
‘———-—-——_..r._________

9-26-81 5.5 hours
10-11-81 8 hours
ll-05-81 5 hours

11-11.81 4 hoursg




The Employer also issued two letters of warning to the

grievant for unsatisfactory work which did not relate to a
problem with attendance. Those letters may be summarized as
follows:

October 13, 1981:

Supervisor Body documented the grievant's failure
to observe safe practices while opening a door
which resulted in an injury to the grievant's
shoulder. The letter warned the grievant that
future unsafe practices could result in further
disciplinary action, including dismissal. {See,
Management's Exhibit No. 6).

May 8, 1982:

Supervisor Body issued an official letter of warn-
ing to the grievant for unsatisfactory work per-
formance and noted her failure to key several
letters which passed through the viewing area of
the console. Her action led Supervisor Body to
conclude that the grievant had been dozing. He
noted that the same deficiency had been called to
the grievant's attention on March 6, 1982. (See,
Management's Exhibit No. 2)}.

The grievant did not challenge either of the letters of warn-
ing. The grievant offered no challenge to discipline for
unsatisfactory attendance until she received the July 21,

1982 notice of removal, the focal point of this particular

grievance.




V. POSITION OF THE PARTIES

A. The Employer:

The Employer asserts that the grievant's dismissal should
be upheld. She had a poor attendance record and was alse tardy.
She had been counseied py her supervisor concerning a personal
problem and rejected any offer of help. She had been duly
warned verbally, by withholding her periodic step increase,
as wéll as through disciplinary suspension. According ta the
Employer, management had made clear to her that the irregqular
attendance would not be tolerated. Despite a fourteen-day sus-~
pension for irregular attendance given the grievant on December
27, 1981, her attendance problem persisted into January,
February, March, May, June and July of 1982. It is the posi-
tion of management that the grievant failed to heed the warnings
issued by her supervisors and that she clearly understood the
consequences of continued irregular attendance.

Nor does the Employer believe the grievant's pregnancy
must be counted as a mitigating factor. According to the
Employer, several warnings concerning irregular attendance had
been issued to the grievént before the beginning of her preg-
nancy. Additioconally, management maintains that neither the
grievant nor the Union informed the Employver before issuance
of her removal that her pregnancy constituted a cause of her
irregular attendance. It is the belief of the Employer that
supervisors should evaluate an employe's past record in deter-
mining an appropriate disciplinary sanction. Consequently, the

rievant's notice of removal properly made reference to
g
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disciplinary action for poor work performance, according to

the Emplofe;. Finally, management maintains that the griev-
ant's continued disregard for attendance rules following her
receipt of the notice of removal clearly showed her lack of

motivation toward correcting poor attendance performance.

B. The Union:

It is the position of the Union that the Employer lacked
just cause for dismissing the grievant. According to the
Union, a claim of ﬁnsatisfactory work performance should not
have been a factor considered in the grievant's dismissal.
That allegedly placed the grievant in double jeopardy due to
the fact that she already had been denied a step increase in
Apri1,1982 for unsafe practices. According to the Union the
grievance must stand or fall solely on the basis of the charge
of'unsatisfactory attendance. | |

The Union has maintained that not until May 7, 1982, when
management placed the grievant on restricted sick leave, did
the grievant have to subsgtantiate leave due to illness with
medical certification. It is the belief of the Union that,
since the grievant had a clear attendance record from March 8
until May 29, 1982, she in fact improved her attendance. Fur-
ther, since her pregnancy allegedly was a factor by mid-May,
1982, it should be considered in evaluating absences.occurring
after May 29, 1982 through the time of the grievant's dismissal,

according to the Union's theory of the case.
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The Union strongly objected to any consideration of
absences which accrued after the grievant received her notice
of removal. The Union maintains that a reasonable person,
already aware that her feeling of illness is due to pregnancy,
cannot be expected to visit a doctor in order to receive cer-
tification concerning such "illness." Finally, it is the

position of the Union that management failed clearly to indi-

cate to the grievant the consequences of her irregular attendance.

VI. ANALYSIS

A. References to Other Discipline in the Notice of Removal:

Was it proper for management to refer in the Notice of
Removal to diséipline issued the grievant for problems other
than those related to unsatisfactory attendancé? The Union
has contended that management shogld not have considered any
unsatisfactory work performance by the grievant as é factor
in her dismissal. It allegedly was improper to do so because
the grievant already had been denied a step increase on april
5, 1982 for unsafe practices.

Management did not violate the collective bargaining agree-
ment between the parties by its evaluation of the grievant's
entire file. Article 16, Section 10 of the parties' agree-
ment provides that records of a disciplinary action against an
employe shall not be considered by management only if the

employe's record has been clean for a period of two years.
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The grievant in this case has been employed by the Seattle
Post OffiEe for only a little ovér one yvear. Consequently,
it was proper for management to take iﬁto consideration her
entire disciplinary record.

While managehent must not use the record of previous
offenses, such as poor or unsafe work habits, to establish
that an employe is guilty of unsatisfactory attendance, the
Employer may take into account prior disciplinary action in
an effort to help it determine an appropriate penalty. Even
though the stated cause for the grievant's remoﬁal was
"jrregular attendance,"” there was nothing iﬁpermissible in
the Employer's listing an aspect of the grievant's past work
record which had nothing to do with her irregulér attendance.
The issue of the grievant's unsatisfactory work“performance
was neither thé precipitating incident in this pé;ticular
grievance nor a pivotal part of management's consideration.
It was‘legitimate for the Employer to evaluate the grievant's
entire record in determining the appropriate sahctioh for.

her violation of attendance regulations.

B. The Grievant's Attendance Record

Was the grievant's attendance, in fact, unsatisfactory?
Section 511.43 of the Employee and Labor Relations Manual
provides the following guidelines concerning absences:

511.3 Employee Responsibilities:

Employees are expected to maintain their
assigned schedule and must make every effort

13



to avoid unscheduled absences. In addition,
employees must provide acceptable evidence
for absence when required.

In this regulation, management has made clear that malinger-
ing will not be permitted. The regulation is also straightfor-
ward about management's right to require that an employee
provide proof of an acceptable reason for an absence from
work. What the regulation does not indicate is how much
absence from work, due to certificated, verified illness,
constitutes unacceﬁtable absence.

Arbitrato?s have routinely agreed with management that
discipline is apbropriate for unexcused absences. (See, for

example, Celanese Corp. of America, 9 LA 143, and Ambach

Industries, inc., 72 LA 347). An absence for which no good

cause is established and for which no notice has been given
obviously disfupts the work place, and appropriate measures
are legitimate to discourage such activity.

Early in the grievant's employment histo;y, she failed
to report to work, even though she had been notified to do
so. That occurred on August 24, 198l1l. She also failed to
inform management that she would be absent. The Employer
charged her with eight hours of being AWOL and issued her a
written warning that a failure to report a reason for an absence
would not be permitted.

Approximateiy two weeks later on September 7, 1981,
management again charged the grievant with being AWOL. This
particular unexcused absence occurred when the grievant left

her work place three hours before the end of her tour of
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duty and failed tc inform her supervisor that she was depart-
ing. The;Employer issued her a seven-day suspension for being
AWOL on that date.

Approximately three and a half months later, on December
27, 1981, the_grievant received a fourteen-day suspension for
unsatisfactory attendance. Her absence% subsequent to the
seven-day suspension she earlier had received, came as a part
of the notice of suspension. In addition ﬁo éiek leave accrued
on four separate dates, management listed a charge of heing
AWOL on December 5 and December 26, 1981. |

Following her fourteen-day suspension, the g:ievant's
incidents of'hﬁexcused“ absences greatly diminished. On
January 29, 1982, management charged the grievént with .&7
hours of being AWOL. On February 17, management charged her
with .50 hours of being AWOL. On Jﬁly 17, 1982, hanageuent
charged her with .36 hours of being AWOL. The ﬁoiﬁt is this:
although the grievant was late to work on three occasions
following her fourteen-day suspension, each of those "tardies"
kept her from the work place for less than an hour. Arbitra-
tors customarily have treated tardiness as a less serious

offense than an absence. (See, for example, Pacific Air

Motive Corp., 28 LA 761, and Peerless Manufacturing Company,

73 LA 915). Tardiness standing alone cannot be considered
as serious an offense as absence from work without a legiti-

mate excuse.
Consequently, the guestion becomes whether it is reason-

able to conclude that the grievant was guilty of unsatisfactory
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attendance, given the fact that all her absences related to
illness s;bsequent to the fourteen-day suspension were excused
absences. They were excusedrboth by medical certification and
by the fact that management had been informed of the absences
ét the appropriate time. Some attention must. also be given to
the fact that the grievant's AWOL behavior pattern had lessened
from unexcused leaves of several hours duration to several

" cach of which were less than an hour in duration.

"tardies,
The Employer's primary contention is that supervisors
clearly warned the grievant her attendance record was unsatis-
factory} She received those warnings through the progressive
Qiscipline issued to her for irregular attendance. Management
has argued that the grievant, by her many absences subsequent
to the fourteen-day suspension, indicated she is incapable of

improving her ﬁnsatisfactory attendance record.

For obvious reasons, there is no clearcut work-rule con-
cerning how much sick leave will be considered "too much” sick
leave. Evidence submitted by the parties established that the
grievant accumulated over seventy hours of absences between
January and July, 1982. 1In other words, during a seven month
period, the grievant was away from the work place the eguiva-
lent of slightly more than a day a month.

There is no objective standard of an acceptable amount of
sick leave at this particular facility. The general supervi-
sor testified as follows:

QUESTION: To your knowledge has there been any rule,

as far as standards of sick leave, promul-

gated to the bargaining unit from management?
Like a certain percentage?
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ANSWER: Wwe don't reduce it to a percentage.

Ms. Stephene, the grievant's tour-supervisor, testified that
one absence a month'is a problem." She also stated that
management's expectations concerning attendance have not
been reduced to a specific numter of hours.

The grievant's attendance, in fact, was unsatlsfactory.
Through warning letters and suspen51ons, management made it
exceedingly clear to the grievant that her unexcused absences
simply would not be pefmitted. Consequently, discipline is
Vwarranted for the three tardies accumulated by the grievant
subsequent to her fourteen-day suspension forrunsatisfactory
attendance. | | —

A primary problem confronted by the arbltrator in this
case has been what to do about the grievant s absences in
which she had "excused" sick leave. There are anyznumber of
cases in which arbitrators have concluded that managenent has a

right to dlscharge employes for unsatisfactory attendance,

even where the absences have been due to illness. (See for

example, Trans World Airline, Inc., 44 LA 280, and Cleveland'

Trencher Company, 48 LA 615). Customarily, one would expect

a grievant to be placed on notice that “excused" sick leave
would be counted against the worker as part of a pattern of
unsatisfactory attendance. . In this case, management has failed
to place the grievant on notice that "excused" sick leave would
be counted against her.

The Employer had the option to dispfove the grievant's

requests for sick leave. Management, in fact, approved each
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and every request the grievant made for sick leave. Subse-

-

quent to her fourteen-day suspension, the grievant's approved

sick leave taken between Feb;uary 7 and June 21, 1982 all
constituted paid sick leave. Although the grievant took
sick leave without pay on June 26 and June 27, 1982,7the
Employer approved her absence.

It is recognized that Mr. Body testified he had talked
with the grievant "mumerous times" concerning her attendance
problems. Specifically, on April 9, 1982, the grievant had
requested light duty, and Mr. Body discussed a personal
problem of the gfievant which had led to her request. He
even offered to help the grievant to contact outside agencies
which could advise her concerning how to deal with the prob-
lem. The grievant failed to accept the offer of help. Mr.
Body's offer of assistance was most commendable. There,
hoﬁever, was no showing af all that the grievant's personal
problem had any bearing on her unsatisfactory attendance.

The record shows only thag‘on April 9, 1982, there eas some
connection between the grievant's personal problem and her
request for light duty.

The point is that management failed to warn the
grievant that her excused sick leave might be counted against

her. For ekample, the restricted sick leave notice given the

grievant on May 7, 1982 did not do so. {See, Employer’'s Exhibit No. 3).

The notice informed the grievant that all absences must be
supported by medical certification. The notice did not

inform her that future illnesses would be counted against her
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as reflecting a pattern of unsatisfactory attendance. The

-

notice indicated only that future illnesses must be certified
by medical personnel. Except for the .36 hours of tardiness
on July 17, 1982, the grievant followed the instructions set
forth in Mr. Body'; letter of May 7% She presented medical
certification for absences oﬁ May 29, May.30, June 21; June
26 and June 27, 1982. It would have been reésohable for the
grievant to have concluded that medically certificated ill-
nesses would not be counted against her in such a way as to
lead fo her discharge.

Not for a moment should it be concluded that management
must retain employes whose claims of illnesé are false. Arbi-

trators long have recognized the right of manageméﬁt to remove

such individuals. (See, for example, Socony Mobil 0il Company,

Inc., 45 LA 1032, and Federal Services,Inc., 41 LA 1063.}
- In fact, management has an obligation to protect the resources

of ‘the employer from such false claims. Nor, as previously

indicated, is management necessarily required to retain an
employe whose health is so poor as to require excessive : ;
absences.

On the other hand, the Efplover has a duty to make clear
what conduct will cause an employe to be discharged. Since it
is reasonable to expect that employes will on occasipn be
absent due to illness, sanctions to be imposed fbr sﬁch "excused”
absences need to be reasonably clear. (See, for example,

Stevens Shipping and Terminal Company, 70 LA 1066). If an

employe is to be subject to discharge for excused absences,
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reasonable notice of that fact is essential.

In tﬁﬁg particular case, the Employer made it clear to
the grievanf by a warning letter and two suspensions that she
must inform management before taking sick leave, that is, that
AWOI, behavior would not be permitted. After ;be grievant's
fourteen day suspension, her AWOL behavior improved consider-
ably. She no longer neglected to inform the post office of an
intended absencé, and the charges of being AWOL wefe essenti-
ally three "tardies,” each less than an hour in duration.

The grievant also followed the Employer's instructions
concerning the need for medical certification of each illness.
Management made clear that false claims of illness would not |
be tolerated. The grievant, however, received no notice that
medically certificated absences would be counted against her.
The grievant failed to receive notice that "too much" verified
sick leave could cause her to be removed from the postal
service. The point is that the failure to inform the griev-
ant her excused absences could lead to her termination under-
mined management's contention that the grievant received
adequate warning of the consequences of not reporting to work.
The grievant needed to know that her excused absences along
with any instances of being AWOL would be used to show a

pattern of irregular attendance.
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C. An Appropriate Penalty

-

The arbitrator has pondered long the nature of an
appropriate penalty in a case_of this sort. ©On the one hand,
the grievant is not a model employe. She has received a warn-
ing about dozing on the job. She continued to be tardy after
having been duly warned by two suspensions against ac;umula-
ting any more instances of being AWOL. Additionally, if there
are medical or personal facts which might have militated”
agéinst finding the grievant's attendance to be unsatisfactory,
she has failed to make those facts known to the Empl§yer.

For example, although the grievant became pregnant in
mid-May 1982 (and the Union argued the pfegﬁancy issue at
Step 3 of the grievance proceduré), there was no evidence
that the grievant had made known her pregnancy or any related
problems to thé Union or to managément before the issuance of
the notice of removal. The grievant even conceded that she
might not have made known the fact of her pregnancy ﬁntil
after she had received the notice of removal. Additionally,
more than half of the absences charged against the grievant
occurred before her pregnancy. In light of the fact that the
grievant herself did not believe mentioning her pregnancy to
the Union or to management was important, as well as the
fact that most of her absences occurred before her pregnancy,
it is reasonable to conclude that the pregnancy should not be
considered a mitigating factor in determining an appropriate
sanction in this case.

The grievant}s record of attendance between the time she
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received the notice of removal and the time of her actual
removal le%t much to be desired. The grievant was marked
AWOL on July 24, July 31, and August 7 for failing to pro-
vide medical certification. On August 23 she was absent and
failed to call in for permission to obtain a leave of absence.
(See, Management's Exhibit No. 15). While such conduct is
not relevant to the merits of the case, it is highly perti-
nent in helping to fashion an appropriate sanction in the case.
On the one hand, the Employer failed to make clear to
the grievant that excused absences would be counted against
her and be used in a charge of irregular attendance. On the
other hand, the grievant accumulated three "tardies" after
repeated warnings and two suspensions as a result of poor
attendance. Those facts support a conclusion that strong
discipline is in'order, although something short of discharge
is appropriate. Nor can one lose sight of the grievant's
rather casual attitude toward her attendance after having
received the notice of removal. Even at the arbitration hear-
ing the grievant failed to demonstrate an understanding of
her need to attend work regularly. She testified that, if
her job were restored to her, she would "try to be there "
and would "try to be a good worker." Since management failed to
give her warning that excused absences would be counted
against her, discharge was too severe a penalty. But because

of the grievant's record and attitude as reflected in evidence

submitted at the hearing, strong discipline is appropriate.
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AWARD

-

Having carefully considered all evidence submitted by
the parties éoncerning this matter, the arbitrator concludes
that the Employer did not have just cause for issuing the
July 21, 1982 letter of removal to the grievant. She shall
be reinstated without any back pay, and this arbitration deci-
sion shall serve as a "last chance" warning to her. If the
grievant is quilty of any instances of being AWOL or accumu-
lates more than two tardies during her fifst.yeaf back at work,
management may automatically discharge the grievant in its
discretion.

The arbitrator shall retain jurisdiction of this matter
for sixty days from the date of the report in order to resolve
any problems résulting from the remedy in the award;

It is so ordered and awarded.

Resgéctf_lly submitted,

!

Professor of kaw

Date: 5;/{Z'ngb
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IN THE MATTER OF ARBITRATION

BETWEEN - 9\ O 0\ 0\

Analysis and Award:
Carlton J. Snow,
Arbitrator

AMERICAN POSTAL WORKERS UNION

UNITED STATES POSTAL SERVICE
(Case No. WIC 5D C 7118)
{Settlement Grievance)
(Cabinilla Grievance)

}
)
)
)
)
)
AND - )
)
)
)
)
)

I. INTRCDUCTION

This matter came for hearing pursuant to a collective
bargaining agreement between the parties effective from July
21, 1981 to July 20, 1984. The parties presented this dis-
pute to the arbitrator at the conclusion of a companionm case,
Case No. WIC 5D D 7119, dealing with the grievant's removal
from the Postal Service. Mr. Max Morelock Regional Lahor
Relations Representative, represented the Postal Service.

Mr. Robert L. Tunstall, National Vice-president, represented
the Postal Workers Union.

The hearing proceeded in an orderly manner. There was
a full opportunity for the parties to submit evidence, to
examine and cross-examine witnesses, and to argue the matter.
The arbitrator tape-recorded the proceeding as an extemsion
of his personal notes. All witnesses testified under cath.
The advoéates fully and fairly represented their respective

parties.
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There were no issues of substantive or procedural arbi-
trability to be resolved. The parties authorized the arbitra-
tor to retain jurisdiction for sixty days after issuance of

an award.

II. STATEMENT QF THE ISSUE

The parties agreed that the arbitrator should state
the issue. It is as follows:”
Should the grievant receive backpay for a

seven day suspension which was "purged" at
Step 2 of the grievance procedure?

III. STATEMENT OF FACTS

Management notified the grievant on December 27, 1981
that she would be suspended for fourteen days beginning
January 1, 1982. Supervisor Body issued the suspension to
her as a result of the grievant's irregular attendance. She
did not grieve the discipline. (See, Union's Exhibit No. 1).

On December 30, 1981, management notified the griev-
ant that she would be suspended for a period of seven days,
to begin on January 1, 1982. She had been disciplined for
lifting a sack in an unsafe manner. Mr. Body also signed
this notice of suspension. He included a statement to the

effect that the seven day suspension would run concurrently




with the fourteen day suspension. He said:

z

Your suspension will end on January 8,

1982, at 0750, however, you will not return

to work until 2300 on January 15, 1982,

when your suspension, received on Docember -
27, 1981 ends. ({See, Union's Exhibit No. 2).

The Union successfully grieved the seven day suspension

for unsafe practices. The Employer's labor relations repre-
sentative said in his letter to the Union after the second
step of the grievance procedure had been conducted:

The Union's arguments were taken into con-

sideration. A check of the 2548 Training i

Record Card does not indicate any training

in safety related activity. It is my

opinion, therefore, that the manager failed

in the just cause provisions. Therefore,

the Grievant will be reimbursed seven days

pay. {(See, Union's Exhibit No. 3).

Management's representative at the second step of the
grievance procedure testified that, at the time he rescinded
the seven day suspension and ordered the grievant to be reim-
bursed seven days of pay, he did not know that she had served
a fourteen days suspension which was not grieved and which had
covered the same time period as the seven day suspensiomn. He
also testified that it is not normal practice for an employe
to be placed on concurrent suspensions.

It is important to emphasize the fact that the seven day
suspension at issue had been "purged" even before the second
step procedure occurred. In short, the grievant's record, as
of early February, no longer contained an "unsafe practice"
sanction for the date in guestion. Additionally, since the

grievant was serving an uncontested fourteen day suspension

during the time she would have served the seven day suspension,



the seven days suspension, even if it had not been "purged,"
would nog-have involved a loss of pay. In other words, the

grievant was not harmed by the seven day suspension. It was
purged from her disciplinary record and did not cause her to

lose pay.

IV. POSITION OF THE PARTIES

A. The Union:

The Union contends that the seven day suspension
imposed on the grievant ran concurrently with the fourteen
day suspension. The Union argues that, since the seven day
suspension was purged, the grievant actually should have
received a séven day and not a fourteen day suspension. It
is also the position of the Union that, if the ruling is that
the grievant served a seven rather than a fourteen day sus-
pension, management's discipline in the case was not progres-
sive; and the subsequent removal of the grievant should be

reevaluated.

B. The Emplovyer:

The Employer contends that there was no reliance on the
seven day suspension at issue in this case when management
dismissed the grievant. Consequently, the issue raised by

the Union allegedly is irrelevant as it has no relationship




to the grievant's subsequent dismissal. According to the

3

Employer, the issue of the grievant's seven day suspension
was resolved at Step 2 and should be considered to have been

closed at that time.

V. ANALYSIS

First, the seven day suspension imposed on the grievant
was not cited by management in its removal case against her.
There was no evidence showing that the seven day suspension
which the Employer "purged" from the record had any impact on
the grievant's dismissal. Second, the Union failed to be per-
suasive of the fact that the seven day rescinded suspension
for an unsafé practice had any bearing on the uncontested
fourteen déy suspension for irregular attendance. Clearly,
it was unusual for Supervisor Body to issue concurrent sus-
pensions. But the issue before the arbitrator is not whether
Mr. Body had a right to issue concurrent suspensions but
whether the grievant is entitled to receive seven days of back
pay as was "awarded" to her in management's decision at the
second step of the grievance procedure.

The grievant has no right to the backpay. The award of
seven days of back pay clearly had been based on a mistaken
belief that the grievant had lost seven days of pay in serving
a seven day suspension for an unsafe practice. It is clear

that the grievant did not lose any pay at all as a result of



her alleged unsafe practice. Consequently} she is not
entitled to any reimbursement. Her fourteen day suspension

for irregular attendance was uncontested and properly served.




AWARD

Having carefully considered all evidence submitted by
the parties concerning thislmatter, the arbitrator concludes
that the grievant should not have received backpay for a
seven day suspension which management "purged" at Stép 2 of
the grievance procedure.

It is so ordered and awarded.

Respe ful submitt
L J&\ gxw

CARLTON J. SNOW
Professor of Law

Date: .‘g/ |2 %b
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UNITED STATES POSTAIL SERVICE ; - . Case No. NC-NAT-16,285

and : . ISSUED:

November 19, 1979

NATTIONAL ASSOCIATION OF LETTER
CARRIERS, AFL-CIO

BACKGROUND

In this National Level grievance the NALC seeks a 1
ruling on the following stated issues:

"Whether, under the 1975 or 1978 National . =
Agreements, USPS may properly impose disci- '
pline upon employees for 'excessive absen-
teeism' or 'failure to maintain a regular
schedule' even though the absences upon
which those charges are based, are in-
stances where ,

(1) the employee was granted approved sick
leave; :

(2) the employee was on continuation of pay
due to a traumatic on-the-job injury; or

(3) the employee was on OWCP approved work-.
men's compensation." ‘

This case represents the culmination of a basic dis- ~ 2
agreement between the parties which initially took form in an
April 5, 1977 letter of the then NALC President, Joseph Vacca,
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to the then Senior Assistant Postmaster General - Employee and
Labor Relations, James Conway. The letter read--

"It has come to my attention that Postal
Service Management in the Central Region,
Northeast Region and Southern Region has
embarked upon a shockingly disgraceful pro-
gram of 'absenteeism control' whereby they
have taken the position that it is, under
our National Agreement, permissible to dis-
cipline and even discharge employees for
legitimate use of annually earned or
‘accrued sick leave on the grounds that an
employee who uses all such leave is not
'maintaining a regular work schedule.'
Examples of this program are attached to
this letter for your information and review.

"NALC stringently disagrees that such pro-
grams are permissible under Articles III, X
and XVI of our National Agreement and Fed-
eral Statutes guaranteeing postal employees

" the right to earned and accumulated sick
leave. Therefore, I hereby request that
you inform me whether or not Postal Serxrvice
Management at the National level agrees
with the interpretation of the National
Agreement evidenced by the Central, North-
east, and Southern Region directives
attached hereto.

""Should you inform me that National Postal
Management agrees with that interpretation
of our contract, I shall be forced to con-
clude that there exists 'a dispute between
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the Union and the Employer as to the inter-
pretation of (the National) Agreement'
within the meaning of Article XV, Section 2,
last paragraph, and initiate, hereby, a
grievance at the National level over that
dispute and request an immediate Step 4 dis-
cussion to attempt to resolve the same."

Vacca's letter enclosed copies of three USPS internal
Management directives which had come to the attention of the
NALC. Two were of limited application only, being signed :
respectively by the Postmaster at Marblehead, Massachusetts and
the Sectional Center Manager/Postmaster at Jacksonville,
Florida. The third directive, however, applied throughout the
Central Region, having been issued by the Regional Director for
Employee and Labor Relations, David Charters, in a major effort
to reduce excessive absenteeism in that Region.

An attempt to summarize the Charters memorandum here
might be misleading in depicting its essential nature. Its

full text was:

"POLICY ON ABSENTEEISM CONTROL

"1.) In all cases of discipline regarding -
the absentee problem the charges to use is
'failure to maintain a regular work sched-
ule.' This can be modified by adding term-
inology such as, absenteeism, tardiness,
failure to report off and AWOL. This basis
of this discipline is that an employee has
a basic responsibility to the Postal Ser-
vice to be at work. The failure to be at

~work for whatever reason may result in dis-
ciplinary action against an employee.
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"'I wish to stress that the fact that an em-
ployee is sick and receives sick leave
benefits, does not relieve that employee
from this basic responsibility. If an em-
ployee is absent with such frequency, as to
interfere with scheduling, productivity,
etc., then that employee may be disciplined.'

"2.) It will be necessary for you to meet
with your union representatives to make
sure that the policy is understood by them.
You should point out, for example, that we
do not treat an employee who has been a
good employee for 19 years then has a heart
attack, the same way we treat an employee
who has been trouble for a term of employ-
ment of three or four years. You should
stress to the Unions that we will be fair
and reasonable, but that we will enforce T
the proper discipline in absentee cases.

"3.) Establish a system wherein the employee
may be warned and counseled, then a letter
of warning, five or seven day suspension,
ten or fourteen day suspension, discharged.
While there is no nationally specified pro-
gression of discipline, it is my determina-
tion that the above meets the minimum re-
quirement of the concept of progressive
discipline. This shows an impartial person,
such as an arbitrator, that we have taken
certain steps to correct deficiencies, none
of the lower steps have done their job and
that we have had to take increasingly severe
action in an effort to correct the problem.
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"The concept of progressive discipline is a
necessary and essential element in winning
cases in arbitration.

"4 ) While the Central Region, has set goals,
the following are the objectives that you
should keep in mind.

"First of all, an employee earns 13 days of
sick leave a year. If an employee uses all
his sick leave (13 days) that means he is
off at least 57 of the time is wholly unsat-
isfactory to us nor does it allow the em-
ployee to build up any protection for him--
self in the future. Therefore, you should
examine very closely any employee presently
absent 5% or more of the time. T would
imagine that these employees in all proba-
bility need immediate attention.

"The next category you should look at are
those employees absent 3% or more of the
time. If we can get our rate down to 3%
with the problem employees, then our total
employee rates will be very satisfactory
and well under the goals set for you.

5.) LWOP should be used sparingly. 1t
appears to me that many times we grant LWOP
that may be more properly charged to AWOL.
Also, there is no requirment for the Postal
Service to give LWOP for prime time Vvacation.
1f an employee uses all his annual leave
prior to his wvacation period, it is up to
the Postmaster to look at the facts of the
situation to determine whether or not to
give the employee time off. You should
notify the unions of this also.
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“The use of LWOP by itself generally indi-
cates some failure of an employee to main-
tain his work schedule. You should have
your managers look at all employees using
1WOP and determine why they are using it
and if they are into the progressive dis-
ciplinary procedure as yet.

"In order to accomplish the necessary analy-
sis and required control required by the
Central Region, I will need a report on an
‘Accounting Period basis consisting of the
following:

'Total number of hours sick leave used in

the MSC office and MSC by bargaining unit

and by non-bargaining unit employees and

number of employees using leave. I will

need the same information in regard to -
LWOP. Further, include number of coun-
selings, letters of warning, suspensions
given for failure to maintain work sched-
ule offenses within your MSC.'"

The Senior Assistant Postmaster General made no
formal reply to the Vacca letter, but informal discussions be-
tween the parties took place over ensuing months. Late in 1977
the USPS gave all four of the Postal Worker Unions copies of
revised leave provisions to be included in a proposed new Em-
ployee and Labor Relations Manual, as required under Article
XIX of the 1975 National Agreement. The revised provisions
were made effective early in 1978, pursuant to Article XIX,
after the parties had been unable to agree upon a date when
they might be discussed. Then the new leave provisions ulti-.
mately were considered in detail during the 1978 negotiatioms,
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and in the end the Unions apparently had no disagreement with
the language appearing in the new Manual, as revised, on the
subject of '"Leave," commencing with Part 510 in Chapter 5.

These provisions are silent, however, in respect to 6
the issues stated in the April 5, 1977 Vacca letter. It also
was clear throughout the negotiations that the parties remained
in disagreement on these matters, with the Union free to press
them into arbitration if desired. On October 19, 1978 Vacca
finally wrote Assistant Postmaster General, Labor Relations,
James Gildea noting that there had been no formal reply to his
April 5, 1977 letter and certifying the resultant dispute for
hearing by the Impartial Chairman. On October 27, 1978 William
Henry, of the Labor Relations Department, replied to the Vacca
letter on behalf of Gildea. The concluding paragraph of Henry's
letter read--

"Employees reporting for duty as scheduled

is critical to an effective and efficient
operation. The responsibility for main- . .
taining an acceptable attendance record ' o
rests with each and every employee. Regu-

lar attendance and entitlement to paid

leave are two separate and distinet things.

When an employee submits a request to use

paid leave to cover an absence, the individ-

ual is simply claiming a benefit granted by

the contract. While granting such a re-

quest may excuse the absence for pay pur-

poses, it does not negate the fact of the

absence or the fact that excessive absences

impinge upon the effective and efficient

operation of the Postal Service. In such

circumstances, the employer can rightfully

be expected to take the necessary corrective

measures to assure that the efficiency of

the Service is properly maintained."

Since the NMALC found this statement of the USPS posi- 7
tion to be unsatisfactory, the matter ultimately proceeded to '
arbitration on January 9, 1979. Briefs thereafter were filed

as of March 22, 1979.
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The Presentations

1. NALC

Basically, the NALC holds that, under Article XVI of
the National Agreement, there can be no "just cause'" for any
discipline based on an employee absence from work on some form
of approved leave--whether it be sick leave, annual leave,
leave without pay, or leave while recuperating from on-the-job
injury. The imposition of discipline in any such situation
would deprive employees of their right to enjoy leave benefits
protected by Article X of the National Agreement, as well as
under applicable Federal law.

Once sick leave has been approved, therefore, the
USPS cannot thereafter complain that efficiency was impaired
because of the employee's absence on such leave. In this
respect, the NALC greatly stresses that, in early 1978, the
Bureau of Policies and Standards of the U.S. Civil Service Com-~
mission issued a policy directive to the FEAA stating--

"Given an agency's authority to deny leave
under many circumstances when it must

have the services of an employee, an ad-
verse action based on a record of approved
leave is not for such cause as will promote
the efficiency of the sexrvice."

The Civil Service Commission Policy, as thus stated,
is contrelling in respect to all USPS preference eligible vet-
erans who elect to appeal the imposition of discipline under
Civil Service procedures rather than under the grievance pro-
cedure established in the National Agreement. In the NALC view,

10




9. | : NC-NAT-16,285

it is absurd to have two different disciplinary policies appli-
able to USPS employees working under the same Agreement, de-
pending on whether or not an employee happens to be a prefer-
ence eligible veteran. In its judgment, therefore, the USPS
now should be required to embrace the CSC policy. :

The NALC also emphasizes the obvious incongruity of 11
trying to apply "'corrective' discipline to discourage an em-
ployee from being injured or becoming ill. Under Article RVI
all discipline must be corrective in nature, not punitive. In
the case of employees on OWCP approved workmen's compensation
(or continuation of pay status because of on-the-job injury),
these are benefits to which employees are entitled by Federal
law. The NALC concludes that the disputed USPS policies thus
ignore the fact that, under Article III of the National Agree-
ment, the USPS is obliged to honor all applicable laws.

2. The USPS ) .

The Service denies at the outset that it ever seeks 12
to discipline an employee for the "use of leave benefits pro-
vided by the Office of Workers Compensation Program.". It also
asserts that the NALC has failed to provide any example of dis-
cipline because an employee "was on continuation of pay due to
a traumatic on-the-job injury." Thus in its view the only
issue before the Impartial Chairman is--

"Does the Postal Service's discipline or dis-
charge of employees for failing to maintain
a regular work schedule in instances where
the use of sick leave has been approved for
such absences constitute a violation of the
National Agreement?" ' -
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As to this stated issue, the Service relies on the
proposition that: "It is a well established principal of
arbitral labor law that excessive absenteeism, even though due
to illness beyond the control of the employee, may result in
disciplinary action, including termination of employment."
Numerous quotations from arbitrator's opinions are provided in
support of this basic USPS position. Of the greatest signifi-
cance, for present purposes, are several dozen opinions by
various USPS arbitrators including Gamser, Holly, Casselman,
Cushman, Cohen, Di Leone, Larson, Epstein, Jensen, Moberly,
Krimsley, Fasser, Myers, Rubin, Scearce, Seitz, Warns, and
Willingham.

All of these opinions, in the USPS view, support the
broad proposition--as stated by the Elkouri's, in "How Arbitra-
tion Works" (3rd Ed., 1973) at pages 545-546--to the effect
that--

"The right to terminate the employees for
excessive absences, even where they are
due to illness, is generally recognized
by arbitrators."”

More pertinent language, for USPS purposes, appears in an
Opinion by Arbitrator Cushman in Case AC-S-9936-D, involving
the APWU (decided June 6, 1977). Cushman wrote: :

"The Union contends that it is improper for
the employer to discharge an employee for
absences caused by illness and which have
been approved by management. The conten-
tion is without merit. This Arbitrator
agrees with Arbitrator Warns and many other
arbitrators that an employer has the right
to expect acceptable levels of attendance
from its employees and that when such atten-
dance_is not had, discharge is aporopriate
despite the fact that the absence mav be

for valid and legitimate medical reasons.

ol -

13
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"This Arbitrator is sympathetic to employees
whose absenteeism is due to illness, and,
therefore, to no fault of their own. Where,
however, absenteeism due to illness results

levels of work attendance, an employer,

under generally accepted principles recog-
nized by many arbitrators, has a right to
remove such an employee from employment.

(USPS, /Vera D. Bugg/ AB-S5-6-102~D.} The
realities of economic survival and the de-
mands of efficiency require that an employer

be able to depend upon reasonable regularity

of employee attendance in order to plan and
perform his work schedule. Where reasonable
standards of attendance cannot be met due to
physical inability of the employee to meet

such standards, termination by the employer :
is warranted. In such a case the employee x
is not being 'punished' because he is ill.

-He is simply being terminated for irregular-
ity and undependability of attendance. Such
situations are really not disciplinary in
nature..." '

(Underscoring added.)

In addition to relying on the cited opinions of
numerous USPS arbitrators, the USPS suggests that the NALC
now seeks to obtain, through arbitration, a concession which
it failed to secure in the 1978 negotiations, when the parties
had full opportunity to discuss the leave provisions in
Chapter 5 of the new Employee and Labor Relations Manual.
During the 1978 negotiations, indeed, the NALC specifically,
but unsuccessfully, sought to prohibit the use of approved
sick leave for disciplinary purposes.

15
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Finally the Service deems the contrary Civil Service 16
Commission policy on the issue to be irrelevant, stressing that
the CSC "has no authority over adverse actions taken against
postal employees who are not preference eligibles...." On this
score, it quotes the following from a decision by Arbitrator
Moberly:

"Of course, this Arbitrator is bound by the
collective bargaining agreement rather than
the holdings of the Civil Service Commis-
sion. Under this agreement, as it has been
interpreted in the past, the Postal Service
is justified in removing employees under
the circumstances here. No comment is made
herein with respect to the rights of simi-
larly-situated employees under other laws,
rules or regulations. The Arbitrator is
interpreting the collective bargaining
agreement, and nothing more."

2]

Finally, the Service urges that the policy announced by the
CSC's Bureau of Policies and Standards is not necessarily the
CSC's "final decision' on the matter, since not as yet been con-
sidered by the CSC Appeals Review Board.
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FINDINGS

1. Ecope of the Issue

The USPS brief sees no real issue here in respect to 17
the imposition of discipline where an employee is absent (1) on
continuation of pay due to a traumatic on-the-job injury, or
(2) on OWCP - approved Workers Compensation. The USPS, says
the brief, does not discipline employees for use of leave bene-
fits provided by the Office of Workers Compensation Program
(OWCP). The NALC has presented no evidence to the contrary.
Nothing in the memoranda from the Central Region, Marblehead,
or Jacksonville specifically states that discipline should be
imposed on employees for absences on OWCP approved Workmen's
Compensation or on continuation of pay due to traumatic on-the-
job injury. Given the assurances embodied in the USPS brief,
therefore, the present analysis is limited to considering
whether the imposition of discipline because of absences on -
approved sick leave may involve violation of the National Agree-
ment.

According to the NALC an employee's absence from work 18
on approved sick leave never may provide a proper basis for dis- -
cipline or termination of an employee's services. 1t believes
this position to be supported fully by the Civil Service Com-
mission policy, as quoted earlier.

The USPS apparently does not claim that all sick 19
leave absences may provide a basis for discipline. It does
hold, however, that where such absences result in failure to be
"regular in attendance' this may subject the employee to disci-
plinary action. For this purpose, it holds the GSC policy
statement to be irrelewvant.
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While it is difficult to deal meaningfully with such
broad interpretive questions, in the absence of detailed facts
in specific grievances to define an issue, this is not unusual
in national level grievances. There are clear areas of dis-
agreement and confusion in the present case, moreover, which
seem susceptible to clarification through this Opinion.

2. Earlier Opinions by USPS
Regional Arbitrators

It is instructive at the outset to analyze some of
the major earlier decisions by Regional Arbitrators. The
record includes two dozen Regional decisions as well as an advi-
sory Opinion by National Level Arbitrator Howard Gamser. All
but one of the Regional decisions are cited by the USPS to
support the view that an employee may be disciplined for fail-
ure to maintain a regular work schedule because of absences on
approved sick leave. : -

The most significant Regional case, for present pur-
poses, was decided in the Southern Region December 17, 1975 by
Fred Bolly, a highly respected and eminently qualified arbitra-
tor, in Case AB-S5-6102-D (herein called the Bugg Case). There
the grievant had a little over 3 years of service when dis-
charged in late 1974. Within two months of being hired she had
established an unsatisfactory attendance record, which was
called to her attention by two separate supervisors. After
five months of employment, she again was told to improve her
attendance record. About a month later she was warned by
letter that her attendance was unsatisfactory and was placed on
restricted sick leave. Ultimately, she was sent to a USPS
designated physician for an examination to determine her fit-
ness for duty because of a continued poor attendance record.

On February 18, 1974 the physician reported that she was able
to perform her job from the medical standpoint. Three months

20
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later she again was warned about continuing absenteeism. In
September of 1974 an analysis of her attendance record over
recent months was prepared. This resulted in the decision to
discharge. During her last 7% months of employment she had
been absent more than one third of her scheduled hours. There
is no suggestion in Holly's Opinion that the grievant was suf-
fering from any single, identifiable illness which might have
been responsible for all, or most, of her repeated absences
from work.

A key paragraph in the Opinion in the Bugg case
reads-- ,

"Such an excessive rate of absenteeism has
been consistently held to be unacceptable
and a proper cause for termination. Em-
ployers have a right to expect acceptable
levels of attendance from their employees,
and when such attendance is not forthcoming
termination is approved even though the
absences may be for valid medical reasons.
This principle is so well established in
arbitration that it does not demand docu-
mentation here.™ :

(Underscoring added.)

On April 28, 1976 Arbitrator Howard Myers sustained
a discharge in Case NB-5-6079-D where an employee had been
absent repetitively over a period starting at least as far back
as 1972 and running into June of 1975. During the last 18
months of his employment he missed 15% of his scheduled shifts
and frequently failed to provide any documentation or medical
certificate to explain his absence. This Opinion concluded
with the following dicta-~-

23
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decisions that when an employee becomes un-
dependable as to adequate attendance, So as
to impede operations, the employer may

| finally discharge, regardless of what rea-

| _ sons cause the undependability or unfitness.

E "It has been well established by arbitration
r

The employer has no contractual obligation
to retain an employee whose services are
irregular or where absences are due to dis-
ability over a long period....Regardless of
causes of continuing absences, a just cause
for removal exists where reasonable correc-
tive steps have not changed a deficient per-
formance 80 as to meet the establlshed
standards.’

| _ (Underscoring added.)
2 =z

The next significant Opinion was issued by Arbitrator
Harry Casselman on April 7, 1977 in Case AC-C-10,295-D. Therxe
the grievant was reinstated without back pay. The Arbitrator'™s
| Opinion, included the following pertinent passages--

"...there is nothing in Article X, Section 4,
which states, or...implies, that absences
due to sick leave, whether covered by sick

| leave, or beyond such coverage, cannot be

i used as a basis of discipline when combined
with other absences, or as a basis of dis-
charge for disability without fault standing
by itself, where such disability to perform
on an acceptable basis i1s fully established
by medical evidence.

* % Xk K %
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"1t should be obvious that Management is
powerless to go behind a doctor's certifica-
tion of illness, unless it has independant
medical or other evidence to the contrary;
even if the Union were correct, which T
find they are not, that the approval of
each instance of sick leave is not just an
approval for pay purposes, which T find it
is, but also an approval of the underlying
leave, this does not mean that when an em-
ployee's overall absences based on sick
leave and other leave makes his continued
service untenable because of its effect on
the organization...discipline cannot be
assessed."

(Underscoring added.)

The Busg case was cited by Arbitrator Bernard Cushman
in a May 9, 1977 decision in Case AC-S5-12,796-D. There Cushman
sustained a2 discharge where the employee had an extremely poor
attendance record. His Opinion included the following--

"jnder all the circumstances, the Arbitrator
finds that some absences attributed by the
grievant to other causes were due to the
grievant's own internal.problems rather
than the lack of management affirmative
action and that her absentee record could
fairly be considered by management as it
stood without any substantial discount for
alleged causation somehow attributable to
management. This Arbitrator holds that the
absentee record of the grievant was exXces-
sive and was a proper cause for removal.

26 .-
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"The Union contends that it is improper for
the employer to discharge an employee for
absences caused by illness and which have
been approved by management. The conten-
tion is without merit. This Arbitrator
agrees with Arbitrator Warns and many other
arbitrators that an emplover has a right to
expect acceptable levels of attendance from
their employees and that when such atten-
dance is not had, discharge is appropriate
despite the fact that the absences may be
for valid and legitimate medical reasons.
Vera D. Bugg, AB-S-6102-D.

The Union also contends that in this case
discipline was not corrective but punitive
on the ground that it is not progressive
discipline to proceed from a five-day sus-
pension to a discharge. TIn a case of ex-
cessive absenteeism progressive discipline
in the form of disciplinary suspensions is
inappropriate if the absenteeism genuinely
arises from a physical or medical problem."

(Underscoring added.)

On June 6, 1977 Arbitrator Cushman also decided Case 27
AC-5-9,936-D, finding just cause for a ''termination." The
grievant there was a ZMT Operator who had only about two years
of service when discharged in August of 1976.  Within only 8
months of his hire he had been counselled for excessive absen-
teeism, and 2 months later was placed on restricted sick leave.
Thereafter he received a letter of warning, a 5-day suspension,
and a l4-day suspension because of his continuing absenteeism.
He did not reply to the June 25, 1976 notice of proposed re-
moval. Between March 27 and July 2, 1976 he was absent on
68.57% of his scheduled work days. AlL of his absences either
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were on approved sick leave or approved leave without pay.
After again citing the Bugg Opinion, Cushman wrote--

"This Arbitrator is sympathetic to employees
whose absenteeism is due to illness and, '
therefore, to no fault of their own. Where,
however, absenteeism due to illness results
over a period of time in unacceptable levels
of work attendance, an employer, under gen-
erally accepted principles recognized by
many arbitrators, has a right to remove such
an employee from employment. The realities
of economic survival and the demands of
efficiency require that an employer be able °
to depend upon reasonable regularity of em-
ployee attendance in order to plan and per-
form his work schedule. Where reasonable
standards of attendance cannot be met due .
to physical inability of the employee to
meet such standards, termination by the em-
ployer is warranted. In such a case the
employee is not being 'punished' because he
is i11l. He simply is being terminated for
irregularity and undependability of atten-
dance. Such situations are not really dis-
ciplinary in nature. And that is why this
Arbitrator has stated in Case AC-S8-12,796-D
that in a case of excessive absenteeism if
the absenteeism genuinely arises from a
physical or medical problem discipline in
the form of disciplinary suspensions is in-
appropriate."”

(Underscoring added.)
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On September 27, 1977 Regional Arbitrator Peter Seitz 28

decided Case AC-N-16,605-D where a ZMT Operator with less than

&4 years of service was discharged because of an attendance

record found by the Arbitrator to be "deplorable and umfortun-

ate," since she had worked only about 20% of her scheduled

hours. The Seitz Opinion reflects a somewhat different approach
from that developed in the Bugg Case and its progeny. It in-

cludes two particularly significant paragraphs:

"The Service does not question the genuine-
ness of the reasons given for all of these
absences. It states that it has no infor-
mation on which to do so. Under such cir-
cumstances, it must be assumed that the
grievant was not ‘at fault.' Accordingly,
this is not a case in which discipline or
discharge are appropriate for any wrongful
conduct or behavior which breached her em-
ployment duties or the requirements of the
collective agreement.

Under such circumstances the case, neces-
sarily, turns on the question whether the
Sexvice had grounds to terminate (not "dis-
charge') the grievant because it had reason
to apprehend that, on the basis of the
attendance record referred to, the grievant
would not maintain a reasonable attendance
record in the future. In other words, and
in effect, the Service's position is that
the absence record demonstrates that the
grievant does not possess the physical
qualifications to maintain a satisfactory
attendance record in the future."

(Underscoring added.)}
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A number of other Regional decisions were issued
between September of 1977 and the hearing in the present case.
All but one of these opinions included statements tending to
support the present USPS position. Two of these opinions, how-
ever, dealt directly with the question of whether the CSC policy
was relevant. They reached opposite conclusions. These deci-
sions will be noted in more detail later.

There is, among the more recent cases, perhaps one
other which merits specific mention here since it was presented
by the NALC. Case NC-S5-8197-D was decided by Arbitrator Cush-.
man on February &4, 1978. Discharge for frequent and repetitive
absenteeism was found proper. The Arbitrator commented--

"The Union argues, however, that all of the
absences during the October 5, 1976 to
April 22, 1977 period, the Charge 1 period,
were stipulated to have been for approved
sick leave, and therefore, may not properly
be considered as a basis for removal. That
argument is without merit. As stated above,
this Arbitrator, in common with many other
arbitrators, has held that an employer has
a right to expect acceptable levels of
attendance from employees and that where
such attendance is not had, discharge is
appropriate despite the fact that the
absences may be for valid and legitimate
medical reasons. As stated by Arbitrator
Meyers in a recent case, USPS and APWU
(Pamela Allen), approval of a sick leave
slip means only that an emplovyee's absence
will be processed for pay purposes. A sat-
isfactorily documented sick leave request
affords no basis for supervisory disap-
proval, but the absences remain on the
record.”

(Underscoring added.)
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3. Significance of the Earlier
Regional Opinions

The problem faced by the USPS in seeking to reduce
absenteeism is not unique. A Central Region memorandum which
accompanied the Charters Memorandum, quoted under Background
above, nonetheless suggests that in recent years the USPS has
faced a particularly serious problem of this sort.

Management properly may assume that most USPS employees
are conscientious and not prone to abuse the sick leave program.
Medical certificates understandably are not generally required
to support every one or two day absence because of claimed ill~
ness. Even where medical certificates are required they may not
be difficult to obtain, even by a malingerer. There is no prac-
tical way for the USPS to question their validity, moreover, ex-
cept as other evidence may surface to reveal that a given em-
ployee has been malingering.

-

No doubt in light of these considerations National
Level Arbitrator Gamser observed in Case AC-N- 14,034 that ex-
cused sick leave cannot "be considered a grant of immunity.'
If USPS Management is to be able to hold absenteeism within rea-
sonable limits over the long run, it may be important in indi-
vidual cases to cite an employee's entire record of absences,
including those on sick leave, in establishing proper cause for
discipline.

Some of the problem envisioned by the NALC in the
present case, moreover, may arise from unnecessarily broad gen-
eralizations embraced in some of the Regional opinions which
imply that the application of discipline always will be proper
when the USPS can show "excessive absences' from work. Indeed,
the USPS brief quotes from the Elkouri text, '‘How Arbitratien
Works" (3rd Ed. 1973) at p. 545, a sentence to the effect that

an employer has a "right" to terminate an employee for excessive
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absences even when due to illness. Reliance on such broad and
misleading generalizations may obscure the fundamental consid-
eration that the true issue, under Article XVI of the National
Agreement, is whether the employer has established "just cause”
for the given discipline in the specific case. The presence or
absence of '"just cause'" is a fact question which properly may
be determined only after all relevant factors in a case have
been weighed carefully. The length of the employee's service,
the type of job involved, the origin and nature of the claimed
illness or illnesses, the types and frequency of all of the em-
ployee's absences, the nature of the diagnosis, the medical
history and prognosis, the type of medical documentation, the
possible availability of other suitable USPS jobs or a disabil-
ity pension, the employee's personal characteristics and over-
all record, the presence or absence of supervisory bias, the |
treatment of similarly situated employees, and many other fac-
tors all may be relevant in any given case.

In short, an arbitrator cannot properly uphold the-
imposition of discipline under Article XVI, except after con-
- scientious analysis of all relevant evidence in the specific
case. This basic consideration seems to be reflected in the
advisory Opinion of National Level Arbitrator Howard Gamser in
Case AC-N-14,034, decided February 2, 1978. After quoting from
a Regional Arbitrator's Opinion in Case AC-5-9,936-D, (and
noting that other Regional opinions had included similar lan-
guage) Gamser wrote these cautionary comments--

"In addition, the undersigned is comnstrained
to add the following comments. Of course
properly documented and approved sick leave
should not be used, in and of itself, in a
manner adverse to an employee's interest.
However, neither can excused sick leave be
considered as a grant of immunity to an

35
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"employee against the employer's right to
receive regular and dependable attendance
and to take steps necessary to insure the
existence of a reliable workforce to do
the work at hand.

When management states that an employee's
attendance record provides just cause for
disciplinary action, management must be pre-
pared to substantiate the fact that this em-
ployee's attendance record supports the con-
clusion that the employee is incapable of
providing regular and dependable attendance
without corrective action being taken. Man-
agement cannot inhibit an employee in the

. exercise of his contractual right to employ
sick leave in the manner contemplated to
cover legitimate periods of absence due to
illness of other physical incapacity. Man-
agement must give every consideration to
the fact that there is a sick leave program
and that an employee's absence has been
covered by accrued and earned sick leave or
projected sick leave. Having given this
consideration appropriate weight, the em-
ployer may still decide that an attendance
record so erratic and undependable due to
physical incapacity to do the assigned work
requires that action be taken to insure that
the work is covered in an efficient and
reliable manner.'"

i

Given the specific facts in most of the cases before
them, it occasions no surprise that many Regional Arbitrators
have indicated that repetitive, excessive absenteeism--even

36
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including absences on approved sick leave--may provide "just
cause' for discipline or discharge. Such extreme situations
are not hard to find. The facts in the original Bugg case, as
well as those before Arbitrators Cushman in Case AC-5-9,936-D
and Seitz in Case AC-N-16,605-D serve to illustrate this point.

It follows that there is no basis in this record for
an award which would bar the Service from seeking to apply dis-
cipline to combat serious, repetitive.absenteeism by individual
employees, even though absences on sick leave or approved leave
without pay may be involved. The Marblehead, Jacksonville, and
Central Region memoranda all seem to embody instructions in
furtherance of such a basic policy. Even if such memoranda in-
clude statements or implications which appear unnecessarily
broad or inaccurate, it is not the function of an Arbitrator to
rewrite such internal Management instructions. Should an appar-
ent abuse arise in any future instance, the issue of "just
cause" in the given case may be determined through the filing
of an individual grievance. . -

&L. Relevance of Civil Service
Commission Policy

Article XVI, Section 3 of the Mational Agreement rec-
ognizes that any USPS employee who is 'preference eligible" may
elect to appeal the imposition of discharge, or a suspension of
more than 30 days, to the Civil Service Commission instead of
filing a grievance claiming violation of Article XVI. This
alternative, of course, is available only to those bargaining
unit employees who happen to be preference eligible. All other
employees covered by the National Agreement may seek redress
for discharge, or suspension of more than 30 days, only through
the grievance procedure. ‘ '
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Article XVI states that discipline must be corrective 39
in nature, not punitive, and that it may be imposed only for
"just cause.'" The basic Civil Serwvice policy, in contrast,
apparently is that discipline may be upheld whenever it is found
to be "for such cause as will promote the efficiency of the ser-
vice.™

As already indicated, the Bureau of Policies and . 40
Standards of the Civil Service Commission recently issued a poli-
cy directive to the FEAA which would apply in any case where a
USPS preference eligible employee. had e{ected to appeal a dis-
charge or suspension of more than 30 days to the CSC. While the
full text of the policy statement is not in evidence, one joint
exhibit reveals, that a principal sentence reads--

"Given an agency's authority to deny leave
under many circumstances when it must have
the services of an employee, an adverse
action based on a recoxrd of approved leave
is not for such cause as will promote the
efficiency of the service.”

15

(Underscoring added.)

Another joint exhibit embodies a paragraph of the CSC 41
policy statement reading--

"When an agency exercises its authority to
approve leave the employee is released from
his obligation to report for duty and his
absence does not constitute a breach of the
employer-employee relationship. As a result,
an adverse action based on approved leave in
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“"any amount is not normally a cause that will.
promote the efficiency of the service. Such
an adverse action, then, should be reversed
on appeal for failure to state a cause of
action.

(Underscbring added.)

Following implementation of this CSC pronouncement, 42
the USPS advised all of its Regional Directors--Employee an
Labor Relations: -

"In light of this new Commission policy,
'failure to meet position requirements' or
'undependability' based upon excessive
approved absences should not be used as
grounds for taking adverse actions against
preference eligible employees, unless and
until we are successful in reversing Com-
mission policy through the wvehicle of a
motion for reopening on a 'test' case."

(Underscoring added.)

The MALC reads the CSC policy statement to mean that 43

the USPS is not entitled, under any circumstances, to impose
discharge or a suspension of more than 30 days because of a
preference eligible employee's absence on approved leave. In
view of the above quoted portions of the policy statement this
interpretation may be accepted as correct, for present purposes,
~.in the absence of any evidence to the contrary. -
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The result is obviously incongruous. One policy
applles in respect to preference eligible employees who appeal
to the CSC and another governs all other bargaining unit em-
ployees and those preference eligible employees who file a
grievance. The NALC argument that the new CSC policy should be
applled to all employees thus has the superficial appeal of
seeming to assure wmiformity in the administration of discipline

among all potentially involved employees. The fact is, however,

that the special treatment accorded preference eligible employ-
ees is required under Section 1005-(a)-(2) of the Postal Reor-

ganization Act and cannot be changed by the parties in collec-

tive bargaining.

Two Regional Arbitrators already have had an opportun-
ity to consider whether the CSC pollcy statement should be em-
braced for purposes of applying the ''just cause' test under Arti-
cle XVI to employees who file grievances umder Article XV rather
than appealing to the CSC. The NALC was involved in both of
these cases and both involved preference e11g1b1e employees. .

In NC-S-14,301-D, decided September 25, 1978, Arbitra-
tor Robert Moberly sustained a discharge where the employee had
been absent from work frequently on approved sick leave, or on
leave without pay. Moberly's Opinion noted the conflict be-
tween the CSC policy statement and the earlier rulings by Re-
gional USPS arbitrators. He concluded that he was "bound by
the collective bargaining agreement rather than the holdlngs of
the Civil Service Commission,'" since--"The Arbitrator is inter-
preting the collective bargaining agreements, and nothing more."

A different view emerged in NC-C-5949-D, decided in
December of 1978. There Arbitrator Peter Di Leone indicated
that, but for the CSC policy directive, he would have sustained
the discharge under review. He then wrote--
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"Pursuant to Article III of the 1975 National
Agreement this Arbitrator must view the
action of the Employer in the light of
applicable law and regulations. The Federal
Ruling issued in accordance with the respon-
sibilities Congress has imposed upon the Em-
ployer by law is such an applicable regula-
tion goverming the Employer's action here.

Therefore, since Biggs' discharge was based
on a record of anproved leaves of absences
from February 1, 1975, when he injured his
knee, to December 7, 1975, when he was dis-
charged the ;action of the Employer must be
set a51de

Neither of these Regional Cases represents a prece-
dent for purposes of a National Level interpretive case. In-
deed, it would be unfair to suggest that either arbitrator--in
the absence of the detailed presentations in the present rec-
ord--was in any position to develop an authoritative opinion
on the subject.

In the absence of any helpful precedent‘it is perti-
nent to note that under Article XVI two fundamental considera-
tions must control in every discipline case--

(1) No disc1p11ne may be upheld unless shown to have
been imposed for “just cause," and

(2) tVhether "just cause'" exists requires a fact
determination on the basis of all relevant evidence in each
individual case. '

It follows that neither a Regional nor National Level
Arbitrator may presume to enunciate or establish any broad
general rule contemplating that the imposition of discipline
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always will either be upheld, or be set aside, in any given
category of case. Nor can the pronouncement of the CSC Bureau
of Policies and Standards now be accorded such a status by this
Arbitrator. To do so would be, in effect, to amend Article XVI.

On the other hand, it is not uncommon for arbitrators,
when faced with difficult "just cause' cases, to consider how
other arbitrators or authorities have dealt with like problems.
Many of the various Regional Arbitrators cited by the USPS in
the present case  have relied upon opinions expressed by arbi-
trators in other relationships. Some of the Regional Arbitra-
tors also have relied upon the Elkouri generalization which has
been quoted in the USPS brief.

In these circumstances there is no way that this Arbi-
trator now could characterize the CSC policy statement as
“"irrelevant'" in respect to a just cause issue under Article XVI.
In view of its applicability, in respect to preference eligible
USPS employees, it obviously must be accorded at least the kind
of consideration as has been accorded to generalizations of
other arbitrators, or writers, outside of this bargaining rela-
tionship. Beyond that the precise weight or significance to be
accorded the new CSC policy, in light of all of the evidence in
any given case, should remain a matter of judgment on the part
of the arbitrator to whom the case has been entrusted for deci-
sion.

Finally, perhaps, it should be observed that any
attempt to enunciate an inflexible rule for dealing with every
“just cause” issue in a given type of case is a risky business,
at best, in view of the multitude of wvariables which may be
present in individual cases. Thus there can be no clear cer-
tainty that the present CSC policy statement will remain for-
ever in its present form without any refinement, clarification,

or modification.
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Conclusions

The following conclusions may be stated on the basis
of the presentations in this National Level grievance:

1. Whether the USPS properly may impose discipline
upon an employee for "'excessive absenteeism,” or "failure to
maintain a regular schedule,"” when the absences on which the
charges are based include absences on approved sick leave, must
be determined on a case-by-case basis under the provisions of
Article XVI; '

2. Whether or not the USPS can establish just cause
for the imposition of discipline, based wholly or in part upon
absenteeism arising from absences on approved leave, is a ques-
tion of fact to be determined in light of all relevant evidence
in the given case;

3. The CSC policy statement is not of controlling:sig-'

nificance in deciding a "just cause'" issue under Article XVI,
even though the grievant may be preference eligible;.

4., The CSC policy statement is relevant in respect
. to a "just cause" issue under Article XVI, in a case involving
absences on approved leave;

5. The weight to be given the CSC policy statement,
in evaluating a just cause issue under all of the evidence in
any such case, lies in the discretion of the arbitrator.
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AWARD

No formal Award is required in view of the nature of 62
this case. It may be deemed to be closed on the basis of the
foregoing opinion.




—— | —— - —— —— T T m—— T —— T —— o — —— s S i v o W TP

IN THE MATTER OF THE ARBITRATION

GRIEVANCE

LETTER OF WARNING
ISSUED TO
BRUCE ROBINSON

BETWEEN

UNITED STATES POSTAL SERVICE
BROOKFIELD, WISCONSIN

AND

NATIONAL ASSOCIATION OF LETTER CARRIERS,
AFL-CIO; BRANCH 4811

OPINION AND AWARD

ClN-4J-D 10873

The hearing in the above-captioned matter was held on January 25,
1983, at the Post Office located at 17345 Ybur Road, Brookfield,
Wisconsin, before George E. Larney, serving as sole impartial
Arbitrator pursuant to Article 15, Grievance —Arbitration Procedure,
Section 15.4B, Regional Level Arbitration - Regular, of the
National Collective Bargaining Agreement entered into by and
between the United States Postal Service and the National Associa-
tion of Letter Carriers, AFL-CIO, and the American Postal Workers
Union, AFL-CIO (hereinafter referred to as the Agreement and desig-
nated as Joint Exhibit 1), effective July 21, 1981 through July 20,
1984. The Arbitrator acknowledges the instant issue is properly
before him for resolution on the merits.

The case for the Postal Service (hereinafter referred to variously
ac the Service and Employer) was presented by Felix J. Jackson,
Labor Relations Representative, located in offices at 345 West

S5t. Paul Avenue, Milwaukee, Wisconsin. Others present on behalf
o the Employer were: David R. Gramins, Supervisor Mails and
Delivery; and Robert D. Medley, Officer-in-Charge, Brookfield.

The case for Branch 4811, National Association of Letter Carriers
(hereinafter referred to as the Union) was presented by Barry
Weliner, Regional Administrative Assistant, located in offices at
312 Central Avenue, S.E., Minneapolis, Minnesota. Others present
on behalf of the Union were: William Goff, President, Branch 4811;
Daniel Schaning, Union Steward; and Bruce M. Robinson, Grievant.

At the hearing the parties were afforded full opportunity to
present oral and written evidence and argument, including



examination and cross-examination of the following witnesses who
were sworn and who are listed in the order of their respective
appearances: ’

FOR THE EMPLOYER FOR THE UNION

David Gramins Bruce Robinson
William Goff

No formal transcript of the hearing was made. Both parties elected
to make closing oral argument in place of filing post-hearing briefs.
Accordingly, the Arbitrator considered the record in this case to

he officizlly closed as of the conclusion of the hearing on date of
January 25, 1983.

THE ISSUE
As stipulated to by the parties at the hearing, the issue before
the Arbitrator is as follows:
Whether or not the Letter of Warning dated
September 15, 1982, issued to the Grievant,
Bruce Robinson, for unsatisfactory attendance
was for just cause, in accordance with Article
16 of the Agreement (Jt. Ex. 1)}?
If not, what shall be the proper remedy?
The following provisions of the Agreement (Jt. Ex. 1) are herein
deemed to be relevant to the instant issue:
ARTICLE 15
GRIEVANCE - ARBITRATION PROCEDURE
Secticon 1. Definition
A grievance is defined as a dispute, difference, disagreement, or

complaint between the parties related to wages, hours, and con-
ditions of employment. A grievance shall include, but is not



limited to, the complaint of an emplovee or of the Unions
which involves the interpretation, application of, or
compliance with the provisions of this Agreement o©r any
local Memorandum of Understanding not in conflict with
this Agreement.

Section 2. Grievance Procedure - Steps
* * *
Step 3: (d) The Union may appeal an adverse decision directly

to arbitration at the Regional level within twenty-one (21)

days after the receipt of the Employer's Step 3 decision in
accordance with the procedure hereinafter set forth; provided
the Employer's Step 3 decision states that no interpretive issue
under the National Agreement or some supplement thereto which
may be ©of general application is involved in the case.

Section 4. Arbitration

A. Generzl Provisions ...

... No grievance may be appealed to arbitration at the Regional
level except when timely notice of appeal is given in writing
to the appropriate Regional officizl of the Employer by the
certified representative of the Union in the particular region.

B. Regional Level Arbitration - Regular

... Separate panels will be established for scheduling (a} removal
cases and cases involving suspensions for more than 14 days, (b)
for all cases referred to Expedited Arbitration, and (c} for all
other cases appealed to arbitration at the Regional Level.



ARTICLE 3

MANAGEMENT RIGHTS

The Employer shall have the exclusive right, subject t¢ the pro-
visions of this Agreement and consistent with applicable laws
and regulations:

* * *

B. To hire, promote, transfer, assign, and retain employees in
positions within the Postal Service and to suspend, demote, dis-
charge, or take other disciplinary action against such emplovees.

C. To maintain the efficiency of the operations entrusted to

it;
ARTICLE 10
LEAVE
* * *
Section 5. 8Sick Leave

The Employer agrees to continue the administration of the present
sick leave program, which shall include the following specific
terms:

A. Credit employees with sick leave as earned.

B. Charge to annual leave or leave without pay (at employee's
option) approved absence for which employee has insuffiicient
sick leave.

C. Employee becoming ill while on annual leave may have
leave charged to sick leave upon reguest.,

D. Unit Charges for Sick Leave shall be minimum units of less
than one (1) per hour.

p— E. For periods of absence of three (3) days or less, a
supervisor may accept an employvee's certification as reazson
for an absence.




ARTICLE 16

DISCIPLINE PROCEDURE

Section 1. Principles

In the administration of this Article, a basic principle shall be
that discipline should be corrective in nature, rather than
punitive. No employee may be disciplined or discharged except for
just cause such as, but not limited to, insubordination, pilferage,
intoxication tdrugs or alcohol), incompetence, failure to perform
work as requested, violation of the terms of this Agreement, or
failure to observe safety rules and regulations. Any such dis-
cipline or discharge shall be subiject to the grievance-arbitration
procedure provided for in this Agreement, which could result in
reinstatement and restitution, including back pay.

Section 2. Discussion

For minor offenses by an employee, management has a responsibility
to discuss such matters with the employee. Discussions of this
type shall be held in private between the employee and the super-
visor. Such discussions are not considered discipline and are not
grievable. Following such discussions, there is no prohibition
against the supervisor and/or the employee making a personal
notation of the date and subject matter for their own personzal
record(s). However, no notation of other information pertaining
to such discussion shall be included in the employee's personnel
folder. While such discussions may not be cited as an element

of prior adverse record in any subseguent disciplinary action
against an employee, they may be, where relevant and timely,
relied upon to establish that employees have been made aware of
their obligations and responsibilities.

Section 3. Letter of Warning
A letter of warning is a disciplinary notice in writing, identified

as an official disciplinary letter of warning, which shall include
an explanation of a deficiency or misconduct to be corrected.



ARTICLE 19

HANDRBOOKS AND MANUALS

Tr:ose parts of all handbooks, manuals and published regulations
¢f the Postal Service, that directly relate to wages, hours or
working conditions, as they apply to employees covered by this
Agreement, shall contain nothing that conflicts with this Agree-
ment, and shall be continued in effect except that the Emplover
shall have the right to make changes that are not inconsistent
with this Agreement and that are fair, reasonable and eguitable.
This includes, but is not limited to, the Postal -Service Manual
and the F-21 Timekeeper's Instructions. :

The following provisions of the Employee & Labor Relations Manual
(Jt. Ex. 3) are also deemed to have relevance to the instant issue:

513.2 Accrual and Crediting

.21 Accrual Chart

2. Full-Time Employees 4 hours for each full
biweekly pay period-
i.e., 13 davs {104 hours)
per 26-period leave

vear.

.22 Crediting

.22]1 General. Sick leave is credited at the end of
each biweekly pay period in which it is earned. Sick
leave (earned and unused) accumulates without limitation.



513.3 Authorizing Sick Leave

.32 Conditions for Authorization

a. Illness or Injury. If employvees are in-
capacitated for the
performance of
official duties.

.33 Application for Sick Leave
.331 General

Except for unexpected illness/injury situations, sick leave
must be regquested on Form 3371 and approved in advance by
the appropriate supervisor.

.332 Unexpected Illness/Injury

An exception to the advance approval requirement is made for
unexpected illness/injuries; however, in these situations
the employee must notify appropriate postal authorities as
soon as possible as to their illness/injury and expected
duration of absence. As soon as possible after return to
duty, emplovees must submit a request for sick leave on

Form 3971. Employees may be regquired to submit acceptable
evidence of incapacity to work as outlined in the provisions
of 513.36, Documentation Reguirements. The supervisor
approves or disapproves the leave request. When the request
is disapproved, the absence may be recorded as annual leave,
if appropriate, as LWOP, or AWOL, at the discretion of the
supervisor as outlined in 513.342.



.34 Form 3971, Reguest for, or Notification ©f, Absence

.341 General. Application for sick leave is made in
writing, in duplicate, on Form 3971, Reguest for, or
Notification of, Absence.

.342 Approval/Disapproval. The supervisor is responsible
for approving or disapproving applications for sick leave by
signing the Form 3971, a copy ©of which is given to the emplovee.
If a supervisor does not approve an application for leave as
submitted, the Disapproved block on the Form 3971 is. checked
and the reasons given in writing in the space provided. When
a request is disapproved, the granting of any alternate type
of leave, if any, must be noted along with the reason for the
disapproval. AWOL determinations must be similarly noted.

.36 Documentation Requirements

.361 3 Days or Less. For periods of absence of 3 days or
less, supervisors may accept the employee's statement explaining
the absence. Medical documentation or other acceptable evidence
of incapacity for work is required only when the employee is ©on
restricted sick leave (see 513.37) or when the supervisor deems
documentation desirable for the protection of the interests of
the Postal Service.

.362 QOver 3 Days. For absences in excess of 3 days, employees
are reguired to submit medical documentation or other acceptable
evidence of incapacity for work.

.37 Restricted Sick Leave

.371 Reasons for Restriction. Supervisors (or the official
in charge of the installation) who have evidence indicating that
an emplovee is abusing sick leave privileges may place an
employee on the restricted sick leave list. In addition, em-
ployvees may be placed on the restricted sick leave list after
their sick leave use has been reviewed on an individual basis
and the following actions have been taken:



a. FEstablishment of an absence file as outlined in Handbook
F~21, Time and Attendance (part 973).

b. Review of the absence file by the immediate supervisor
and by higher levels of management.

c. Review of the gquarterly listings, furnished by the PDC,
or LWOP and sick leave used by employees (No minimum sick
leave balance is established below which the employee's sick
leave record is automatically considered unsatisfactory.)

d. Supervisor's discussion of absence record with the
employee.

2. Review of the subsequent guarterly listing. If listing
indicates no improvement, the supervisor is to discuss the
matter with the employee to include advice that if next listing
shows no improvement, employee will be placed on restricted
sick leave. :

In addition, the following relevant portions of the local policy
governing an Attendance Control Program is also deemed applicable
to the instant issue:

Thke following are the procedures which will be used in ad-
ministering the Attendance Control Program. Unscheduled
leave, whether due to illness or emergency, severely impairs
the efficiency of Postazl operations. Arbitrators have
consistently held that no Employer is required to allow

an employee to remain on the rolls who cannot maintain
regular attendance, regardless of the reason for the absences
from work.

Your Attendance Control Supervisor will approve of disapprove
all requests for leave. He will analyze your attendance record
using the "frequency" system. A frequency is any abksence from
scheduled work and could include an zbsence of several days

due to illness, &n absence of several hours due to emergency,
or an absence of several units due to disapproved tardiness.

An accumulation of several frequencies in a limited time will
cause your Supervisor to consider recommending appropriate
disciplinary action, up to and including discharge.
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PS Form 3971 must be prepared for zll deviations from normal
work schedules, such as annual leave, sick leave, leave
without pay, court leave, military leave, all types of other
leave and for tardiness of more than eight (8) units (5
minutes).

Form 3971 must be completed in its entirety, including number
of hours regquested, type of leave, Social Security number,
starting and ending time o©of leave, and must, of course, be
signed and dated by the Supervisor whether approved or
disapproved.

SICK LEAVE

An employee must give notice of illness as soon as practicable
so that the cause of his absence may be known at the earliest
possible time. These sick calls should be made not later than
thirty (30} minutes before scheduled reporting time, if pos-
sible, so that schedules can be adjusted as necessary.

The initial call for sick leave will cover one day only,
except in the event the employvee has been to a doctor or
is hospitalized. ©Normally, employees must call in on each
day of absence. He should give date of visit, nature of
illness, and anticipated period of absence estimated by
the doctor or date of next visit to the dector. This
information should be recorded, but not on Form 3971.

Application for sick leave on Form 3971 must be signed by
an employee promptly upon return to duty. In the case of
an extended zbsence, a mediczl cecrtificate must be re-
ceived by the Supervisor by the Friday of the week in
which the leave was taken. Any absence properly chargeable
to sick leave but which exceeds the amount accumulated and
accrued to his credit at the time his application is
submitted shall be charged against annual leave unless

the employee asks to have it charged to leave without pay.
If the employee has no annual to his credit, the excess
may be charged to leave without pay. Leave without pay
so charged cannot thereafter be converted into either

sick or annual leave. .



In those instances where medical certification is required for
sick leave approval, the Data Site or the Station will not
transmit leave until medical certification is received. If
necessary, an adjustment will be made in the following pay
period.

It should be remembered that excessive absenteeism due to
illness could result in disciplinary action up to and
including discharge. Approval of sick leave requests

is for pay purposes only.

RESTRICTED SICK LEAVE

When it becomes apparent to an employee's Supervisor that
abuse of the sick leave benefit is occurring, medical
documentation may be reguired for each absence.

Your Supervisor will carefully consider each individual case

before recommending cdisciplinary action, but the program
will be administered fairly and consistently.

{Emp. Ex. 1B)
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BACKGROUND

The Grievant, Bruce Robinson, commenced employment with the Service
on date of November 3, 1979. On date of September 15, 1982, the
Grievant was issued the subject Letter of Warning by his Supervisor,
David Gramins. This Warning Letter reads in whole as follows:

UNITED STATES POST OFFICE

Our Ref: 200: E&LR: mz
7 Date: September 15, 1982

Subject: ILetter of Warning

TO: Bruce M. Robinson 388-60~7421

Name Social Security Number
Carrier Technician Brookfield, Wisconsin
Position ' Post Office

CHARGE: This letter of warning is being issued for unsatisfactory
attendance during the last five (5) months. You have been absent
claiming illness on four (4) occasions during that time. They
are: May 14 & 15, June 29, August 17, & September 9, 1982.

You must realize that such actions cannot be condoned. This official
Letter of Warning is being issued in an attempt to correct your '
deficiency and a copy will be placed in your Official Personnel
Folder. Any further deficiencies of a similar nature will result

in more severe disciplinary action, including suspension or removal
from the Postazl Service.

In addition, be advised that this disciplinary action, which is
being issued for unsatisfactory performance, will be considered
in the evaluation for your next step increase.

If I may be of any assistance, please call on mMe; Or you may
consult with other supervisors and you will be assisted where
possible.



Under the provisions of Article XV of the National Agreement, you
have the right to file & grievance within 14 days of your receipt
of this letter.

I acknowledge receipt of this
Letter of Warning.

/s/ David R. Gramins

Supervisor /s/ Bruce M. Robinson
Name
9-15-82
Date
cc: OPF
Supervisor
Labor Relations
File

(Jt. Ex. 2)

Gramins testified he has been the Grievant's supervisor for more than
two (2) years. Gramins noted that on all four (4) occasions in gques-
| tion, the Grievant called in to notify of his zbsence prior to
| reporting for work. The Grievant testified that on date of September 2,
| 1982, just one week prior to incurring the fourth occurrence and
fifth day of absence due to sickness, Gramins held a discussion with
him regarding his attendance, wherein, Gramins apprised him that
since May of 1982 to the present, the number of absences due to
sickness was unsatisfactory and warned that any further occurrences
: would result in disciplinary action. Gramins related that this
| discussion was occasioned by his understanding from higher level
management that there exists a standard, whereby, unscheduled
absences in excess of three (3) occurrences in a six (6) month
period is unacceptable and constitutes grounds for disciplinary
action. 1/ Gramins testified that as a supervisor it is his

1/
Gramins explaimed his understanding derived from orzal
instructions received from officials at the Milwaukee

Mail Service Center.

1



responsibility to audit absences for purposes of determining whether
or not there have been any abuses. Gramins stated that as a rule

he does not review an emplovee's personnel file in conjunction with
his review of their absence analysis. In the instant case, Gramins
asserted in making the determination as to whether or not to issue
the subject Letter of Warning, he did take into account that between
January 23, 1982 and May 13, 1982, the Grievant had not incurred

any unscheduled absences due to illness. Gramins further acknow-
ledged the fact that between January 23, 1982 and September 17,
1982, the last day of Pay Period 19, the Pay Period within which

the Grievant incurred his fifth day of absence, there was a total

of 165 working days. 2/ Gramins also acknowledged that he did not
recall asking the Grievant what his reasons were for reporting

off sick at the time he (Gramins) approved the leave on the 3971
Form. Gramins further stated that at the time he issued the

subject Letter of Warning he did not know what the Grievant's

sick leave balance was that he had acerued. 3/ Gramins also
acknowledged that in reviewing the Grievant'g Absence Analysis
Form (Form 3972), there was no evidence to indicate the Grievant

was not sick on the five (5) days in dguestion.

In other testimony, Gramins stated that while he distributes a
copy of the Attendance Control Program Policy (Jt. Ex. 3} to all

2/ _
~ In his closing argument, Union Representative Barry Weiner
explained the derivation of 165 working days within this
period. Weiner noted there are 34 working weeks from the
beginning of Pay Period 3 to the end of Pay Period 19 and
that within this time span there are a total of five (5}
holidays. Thus, multiplying 34 weeks times 5, the number of
normal work days in the normal work week, yields a total

of 170 work days. Next, subtracting out the five (5}
holidays leaves a total of 165 working days (See Un.

Ex. 1).

According to Section 513.21 of the Employee & Labor Relations
Manual reproduced elsewhere above, it is noted that Full-
Time Emplovees zccrue 4 hours of sick leave for each pay
period.




employees he supervises, he had no direct knowledge whether the
Grievant had been given a COPy nor whether he has seen this
document. 4/ Gramins noted however, that this Policy is per-
manently posted on the Facility's Bulletin Board now located

in the area of the Postal Inspector Box Section. Gramins further
noted the Bulletin Board has been in this location for about
four (4) months, having been moved from the area by the time
clock on the south wall of the main office where it had been
since 1971. According to Gramins, the Bulletin Board had been
moved because of relocation of Carrier cases. Gramins further
acknowledged that whereas the Bulletin Board was unobstructed

in its former location, carts have always been positioned in
front of the Bulletin Board in its new location, thus impeding
employees from getting near the board. 5/ Nevertheless, Gramins
asserted, employees have the ability to read the Policy from

the Bulletin Board and have the right to ask for a copy.

Gramins testified that the Attendance Control Program Policy

is a local policy of the Milwaukee Mail Service Center but.

that he is unaware this Policy cannot supercede provisions of
the National Agreement (Jt. Ex. 1). However, Gramins acknow-
ledged, even if he knew this to be the case, he would still
follow the local Policy. Gramins testified he has no knowledge
of restricted sick leave provisions and that at Brookfield, at
least in the four (4) yvears he has been a supervisor, restricted
sick leave has never been imposed. Finally, Gramins testified,
that a document showing how to properly prepare and fill out &
Form 3971 (Arb. Ex. 1), is also permanently posted on the
Bulletin Board. 6/

The Grievant corroborated Gramins testimony on the point that Gramins
never inguired of him the reasons for his absences. But as to these
reasons, the Grievant related that on May 14 and 15, he had a bad

The Grievant testified that in his first year of employment
his supervisor was Kenneth Plummer.

The Arbitrator toured this location and observed first hand
the Bulletin Board was indeed obstructed by the carts.

6/ -
This testimony was in connection with a sub-issue, wherein the
Employer alleged the Grievant had not properly filled out
Form 3971 for any of the absences in Question.



cold, that on June 29, he had diarrhea, that on August 17, he had
the flu, and that on September 9, he had a cold. The Grievant
related that at the time he received the Letter of Warning, he

had an accrued sick leave balance of 205 hours. The Grievant:
testified that he was never given a copy of the Attendance Control
Program Policy (Emp. Ex. 1B) and although he glances at the
Bulletin Board on occasion it is possible that he missed seeing
this document. As to properly f£filling out Form 3971, the Grievant
testified that in his three (3) years of employment with the
Service, he has executed about seven (7) Form 3971ls, and that he
has never made an entry under the secticn titled "Remarks". The
Grievant asserted in his testimony that none of his supervisors
ever instructed him to fill in the "Remarks" section and that

in all instances of submitting Form 3971, his supervisors approved
the sick leave taken. The Grievant stated he was not aware of

any regulations regquiring him to fill in the "Remarks" section

of Form 3971 when seeking approval for sick leave purposes. The
Grievant also testified he has submitted Form 3971 for other

than purposes of sick leave and that on these occasions as well

he has never filled in any information under the "Remarks" section.

William Goff, President of Branch 4811, and emploved as a Letter
Carrier for seven (7) yvears, testified that when he first filed

a Form 3971 for sick leave purposes, he did indicate the medical
reasons for the leave under the "Remarks" section, but was in-
structed by Gramins not to enter this information as it was &
violation of the Privacy Act as well as Postal Regulation to do so.
Goff testified no one in management ever gave him a copy of the
Attendance Control Program Policy (Emp. Ex. 1B), and while he

has seen this document, no one ever apprised him that three (3)
occurrences of unscheduled ahsences falling within a six (6)

month period was considered to constitute unsatisfactory attendance.
Goff related he has no knowledge of any other employee at the
Facility having been disciplined for incurring in excess of
three unscheduled absences within a period of six (6) months.
In other testimony, Goff acknowledged it has been a practice
at the Brookfield Facility to post such documents as the
Attendance Control Program Policy.

The record evidence reveals the subject grievance was timely filed
(September 28, 1982) and that the parties were unable to reach a
mutually acceptable resolution of the matter in dispute. The
grievance is therefore now before this Arbitrator for a final

and binding determination.
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CONTENTIONS

EMPLOYER'S POSITION:

The Employer submits there exists an established practice at the
Brookfield Postal Facility wherein the occurrence of three (3)
unscheduled absences within a six (6) month period warrants a

job discussion and that any unscheduled absences in excess of
this frequency within the same six (6) month period occasions

the commencement of progressive discipline. In view of this
established practice, the Employer argues the instant case

before the Arbitrator is a clear cut one, in that the Grievant
was given a job discussion after having incurred three (3) un-
scheduled absences over a three (3) month period, specifically
between May 14, 1982 and August 17, 1982, and then given the
subject Letter of Warning when he incurred a fourth unscheduled
absence less than one month after the third occurrence and only
one week following the job discussion. In that job discussion
the Employer asserts, the Grievant was put on notice of his
deficiency in attendance and was specifically warned that dis-
ciplinary measures would be imposed if he incurred any further
unscheduled absences. The Employer argues that under the estab-
lished practice at Brookfield, it is not constrained to wait the
full six (6) months before imposing discipline where the freguency
of unscheduled absences exceeding the standard occurs over a
shorter span of time. The Employer argues that the subject Letter
of Warning was corrective in nature and not punitive, in that the
action alerted the Grievant his attendance was deficient and in
turn that his job performance was unsatisfactory per the relevant
provisions of the Agreement (Jt. Ex. 1).

The Employer asserts it does not contest its employees' right to
sick leave, but maintains that where its use interferes with
attendance, it becomes a problem. The Employer argues that under
the Management Rights Clause of the Agreement (Jt. EX. 1), it has
the unrestricted right to impose discipline where warranted and
that this right is also embodied in its policies, procedures and
practices, and has been upheld in many previous arbitration
awards. The Employer argues that, with respect to utilizing
Restricted Sick Leave as a means of correcting attendance problems
such as the one had by the Grievant, it is under no obligation to
resort to the procedure of Restricted Sick Leave, but instead has
the option to impose-progressive discipline pursuant to Article 16
of the Agreement (Jt. Ex. 1), as a means of handling such a problem
in @ reasonable manner. The Employer asserts that since it
guarantees its full-time employees forty (40) hours of employment
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per week, it has a right to expect said employees to report to work
when scheduled and to be regular in attendance. The Employer main-
tains that notwithstanding the absenteeism rates cited by the
Union, the Union failed to specify what constitutes an unacceptable
rate.

With regard to properly filling out Form 3971, the Employer argues
that notwithstanding the Union's contention the proper procedure

was unknown to the Grievant, the fact of the matter is the procedure
is permanently posted on the Bulletin Board and therefore, ignorance
of the procedure by the Grievant cannot be grounds for exempting

him from his responsibilities. '

In sum, the Employer maintains the CGrievant was properly warned of
his attendance deficiency prior to issuance of the Letter of Warning
and that under all the prevailing circumstances, the Letter of
Warning was warranted and constituted a proper quantum of discipline.
Accordingly, the Emplover requests the grievance be denied. '

UNION'S POSITION:

The Union notes the Emplover's heavy reliance on its Attendance Con-
trol Program Policy (Emp. Ex. 1lB), as support for the disciplinary
action imposed on the Grievant, yvet, the Union asserts, this Policy
does not explicitly set forth any attendance standard such as the
one used by Gramins, specifically, that any occurrence of unscheduled
leave in excess of three (3) within 2 six ({6) month period is un-
acceptable and warrants the invocation of progressive discipline.
In fact, the Union submits, there exists no documentary evidence

in support of such a standard anywhere and in addition notes that
Gramins himself could not recazll the source from which he secured
such a standard. Furthermore, even assuming arguendo an explicitly
stated standard did exist, the Union argues application of such a
standard cannot be utilized solely by itself but must be utilized
taking into account many considerations such as those set forth

by Arbitrator, Sylvester Garrett in Case No. NC-NAT-16, 285,
(issued November 1%, 1979). On this latter point, the Union argues
that when Gramins issued the Grievant the subject Letter of Warning
utilizing the alleged standard in question, Gramins did not

take into consideration the Grievant's sick leave balance at the
time, the reasons for his absences, his previous usage of sick
leave, nor utilizing the option of Restricted Sick Leave toO

correct the alleged attendance deficiency. 1In fact, notes the
Union, Gramins admitted in his testimony that he was not familiar



with Restricted Sick Leave provisions and that such provisions,
according to his knowledge, had never been utilized at Brookfield.
The Union asserts that the sole purpose of the Restricted Sick
Leave procedure is to control and correct attendance problems.

In any event, neither restricted sick leave nor discipline was
applicable here, argues the Union, because there was no discernible
serious attendance problem that needed correction. The Union notes
there was no evidence the Grievant was abusing his sick leave
benefits and Gramins so testified he had no cause tO suspect any
such abuse was taking place. Further, the Union notes, there was
no extant unusual pattern of absence incurred by the Grievant
anytime prior to the unscheduled absences in gquestion. Addi-
tionally, the Union submits, the Grievant's rate of absenteeism

due to these unscheduled absences is very low. If the absenteeism
rate were to be computed over the time period of five (5) months
cited by the Employer, the rate, asserts the Union amounts to

four (4) percent. However, if the unscheduled absences are
considered over the greater time period between February and
September, the rate then amounts to less than two and one-half
(2-1/2) percent. Neither of these absenteeism rates, asserts

the Union, is any cause for concern especially when compared
against rates at other postal facilities as well as the national
average.

In addition, argues the Union, employees of the Service earn as an
entitlement, a total of thirteen (13) days of sick leave per year

and any usage below this amount on an annual basis cannot be con-

strued as excessive. 1In support of this argument the Union cites

the arbitration case, Case AC-S-23, 404 D, rendered by Arbitrator,
J. Fred.Holly, wherein Holly stated the following: -

"A reasonable conclusion is that the Employer cannot
discipline an employee for absences which are
legitimately caused by the physical incapacity
of an employee up to at least the point where
that employee exhausts his/her accumulated Sick
Leave benefits, other things being egual. To
hold otherwise would make it possible for the
Employer to say to an incapacitated employee,
'although you have accumulated Sick Leave
available, you cannot use it because to do so
would make your attendance unsatisfactory.'
Certainly, such a conclusion is not in accord
with either the intent or spirit of the
negotiated Sick Leave benefits.”
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The Union notes that at the time the Grievant received the subject
Letter of Warning he had accrued sick leave in. the amount of 205
hours. This accumulation, the Union notes, was accrued by the
Grievant in his brief period of employment of a little less than
three (3) years. The Union notes that the very nature of a Letter
Carrier's job exposes and subjects the Carrier to the various
whims of the weather, ranging from very cold to very hot. Given
this exposure, the Unicn asserts, it i1s understandable how a
Carrier can fall victim to maladies directly related to the
elements ©f nature such as colds and influenza. Thus, the reasons
given by the Grievant for his unscheduled absences, left as un-
controverted by the Employer, submits the Union, should be viewed
as credible ones, suppoerting the argument they were legitimate

and cannot be construed to be abusive of his sick leave benefits.

Finally, the Union argues, the example posted on the Bulletin Board
{Arb. Ex. 1), as to how to properly execute Form 3971, reflects
there 1s no reguirement for the employee to fill out any information
under the section titled "Remarks". In noting the Grievant left
this section blank, the Union asserts, it cannot be maintained by
the Employer, the Grievant improperly executed the corresponding
Form 3871s associated with the absences in question.

Based on the foregoing arguments, coupled with the Employer's own
recognition the Grievant has been a good employee, that is, he
does his job and has no previous record of discipline, the Union
argues the subject Letter of Warning was not issued for just
cause and thus requests the instant grievance be upheld and the
Letter to be expunged from the Grievant's record.



OPINION

From the record evidence, the Arbitrator arrives at the following
findings: (1) there is no evidentiary support for the Employer's
espoused standard that in excess of three (3) occurrences of un-
scheduled absences within a six (6) month period is sanctioned
by any construction of the language set forth in the Attendance
Control Program Policy (Emp. Ex. 1B), nor that it is specifically
sanctioned by any other policy, procedure or provision contained
in handbooks or manuals or in the National Agreement (Jt. Ex. 1l);
{2) that if such a standard did exist, it cannot be blindly applied
to every case uniformly as this would result in a&n uneven admini-
stration of justice; (3) that the reasons for the Grievant's
absences must be accepted as legitimate as they were left un-
controverted by the Employer; (4) that absent any previous
pattern of abuse, the subject number of absences cannot be
construed as excessive; and (5) that according to the permanent
posting delineating the proper way in which to fill out Form
3971, the Grievant cannot be found to have improperly executed
this document on any of the subject occurrences of unscheduled
absences. '

With respect to point 1 above, it is clear from a thorough reading
of the pertinent sections of the Attendance Control Program dated
December 26, 1978 (Emp. Ex. 1B) that while Management has discretion
to invoke disciplinary measures to correct for problems of excessive
absenteeism, nonetheless, there is nothing in the language of this
policy either establishing or setting forth & specific standard

such as the one utilized by Supervisor Gramins. This policy merely
states that, "excessive absenteelism due to illness could result in
disciplinary action up to and including discharge." The Arbitrator
construes this language as providing Management a great deal of-
flexibility in the application of the program in terms of its
permitting an option to pursue or not to pursue disciplinary
measures and allowing discretion in its judgment as to what
constitutes excessive absenteeism. It appears to the Arbitrator
that a2 rigid standard applied uniformly without consideration

to unigue facts and circumstances on a case by case basis, such

as that invoked by Gramins, is the exact antithesis of what

was intended by the Employer when it framed the above cited
language.
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However, absence of an explicit standard, the Arbitrator wishes
to emphasize, does not, in any way diminish the Employer's

right to impose discipline where warranted or its right to
expect its employees to be regular in attendance. In elabora-
tion of this latter point, the Arbitrator deems the key concepts
to be, where discipline is warranted and regularity of atten-
dance. The Arbitrator is persuaded from the evidence before him
that in the instant case, no discipline was warranted as the
evidence supports the Union's position there was no record of
excessive absenteeism incurred by the Grievant. This finding

is premised and underscored by the fact that the Grievant had
accumulated 205 hours of sick leave in his nearly three (3)
years of employment, indicating that over this period of time he
had used approximatley 100 hours of sick leave, or on average,
about 4 days per year. The Arbitrator notes this usage rate

is only one-third (1/3} of the total number of sick days

earned in one year. The Arbitrator further notes that at the
time the Grievant had received the subject Letter of Warning,

he had been absent a total of five (5) days due to sickness

but in that same period of time had earned 9-1/2 days of sick
leave for the year. Additionally, any in-depth review of

the Grievant's Absence 2Znalysis Form 3872 (Un. Ex. 1),

indicates no discernible pattern of sick leave usage which can,
in any way, support an allegation the Grievant was abusing his
sick leave entitlement. The Arbitrator is well familiar with
Form 3972 having reviewed many of them in connection with
attendance and attendance-related grievances and based on his
familiarity with other cases, the Arbitrator is persuaded
Management's concern over the Grievant's record was at best
premature. This supports finding number 2 above that blind
administration of a standard can result in an uneven admini-
stration of justice, for in the Grievant's particular case he
had a history of satisfactory attendance and was by Management's
own assessment, a good employee. With no past history of
attendance problems, the unsanctioned standard was applied in a
vacuum, that is, without considering other pertinent factors
heretofore identified, thus resulting in the Grievant receiving
discipline to correct a problem which was virtually nonexistent.

As to the Union's argument the Employer in the instant case had
an option to place the Grievant on Restricted Sick Leave rather
than discipline him, the Arbitrator believes this action would
have been inappropriate as Management according to its conten-

tions, did not suspect the Grievant was abusing his sick leave
benefits but rather was concerned with his regularity in atten-
dance. With regard to the allegation the Grievant improperly
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filled out Form 3971, the Arbitrator is persuaded by the record
evidence that this issue is a red herring. The evidence, in
particular Arbitrator Exhibit 1, specifically supports and
verifies the Union's contention that employees are not required -
to provide information under the "Remarks" section of Form 3971
for it to be properly executed. In his review of copies of

the Form 3971s submitted by the Grievant in connection with the
subject absences (Emp. Ex. 2), the Arbitrator determines the
Grievant complied with regquirements set forth in Arbitrator
Exhibit 1, and therefore, he properly executed said forms.

Based on the foregoing discussion, the Arbitrator finds the
Employer did not have Jjust cause under all the prevailing facts
and circumstances to discipline the Grievant for his perceived
deficiencies in attendance. Accordingly, the Arbitrator rules
to sustain the instant grievance.
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AWARD

The Arbitrator rules that the Employer did not have just cause
to issue the Letter of Warning dated September 15, 1982, to

the Grievant, Bruce Robinson, for unsatisfactory attendance.
Accordingly, the Arbitrator directs the Employver to rescind

and expunde the Letter of Warning from the Grievant's personnel
file.

Grievance Sustained.

29 South LaSalle Street
Chicago, IL 60603
{312) 444-9565

December 28, 1983
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immediately be reinstated to her former position with full back
pay and benefits, less fourteen calendar days {ten working days)
Grievant shall provide the Service with an affidavit setting
forth outside earnings since time of her removal to date.

Date of Award: February 10, 1990
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BEFORE THOMAS F. LEVAK, ARBITRATOR

REGULAR WESTERN REGIONAL PANEL

In the Matter of the Grievance W7N-5D-D 13615
Arbitration Between:
GTS NO. 13473

U. S. POSTAL SERVICE

THE "SERVICE" DISPUTE AND GRIEVANCE

CONCERNING REMOVAL

(Los Angeles, CA.) FOR UNSATISFACTORY
ATTENDANCE/AWOL

and
ARBITRATOR S OPINION

NATIONAL ASSOCIATION OF AND AWARD

LETTER CARRIERS, AFL-CIO

THE "UNION"

{On behalf of S. Cheshier,
the "Grievant")

This matter came for hearing before the Arbitrator at 9:00
a.m., February 2, 1990 at the Los Angeles, Californi GMF. The
Union was represented by Harold Powdrill and the Service was
represented by Marian Taylor. The Grievant, 8. Cheshier,
testified and appeared through the proceeding. The following
witnesses were called by the parties:

Service Witness.

Ruth Cole, Manager, Rimpau Station

Union Witness.

Sylvia Cheshier, the Grievant
Testimony and evidence were received and the hearing was
declared closed following oral closing argument. Based upon the

evidence and the arguments of the parties, the Arbitrator decides
and awards as follows.

OPINION

I. THE CHARGE AND THE ISSUE.

The January 5, 1989 Notice of Removal provides in relevant
part: \

You are hereby notified that you will be

removed from the Postal Service no earlier
than thirty {(30) days from the date you



receive this Notice. The reasons for this
removal action are:

CHARGE 1 - Absence Without Official Leave
{ AWOL) :

11/29/88 8 hours AWOL
12/15/88 8 hours AWOL No Call
12/28/88 thru 12/29/88 16 hours AWOL
1/3/89 thru 1/4/89 16 hours AWOL

CHARGE 2 -Unsatisfactory Attendance:

11/5/88 thru 11/18/88 80 hours Sick Leave

12/3/88 thru 12/5/88 16 hours Sick Leave

12/16/88 thru 12/23/88 48 hours Emergency
Annual Leave

CHARGE 3 - Failure to Report as Scheduled:
{0600)

DATE ACTUAL REPORTING TIME
11/22/88 0620
11/23/88 0750
11/26/88 0845
11/30/88 ) 0725
12/7/88 0640
12/8/88 0872
1/5/89 0884

Previous elements of your past record which
were considered prior to taking this action
are:

Fourteen (14} Calendar Day Suspension -
Absence Without Official Leavel (AWOL) No Call
/ Unsatisfactory Attendance - Dated, WNovember
8, 1988 - Reduced to Two (2} Working Days.

Fourteen (14) Calendar Day Suspension -
Absence Without Official Level ({AWOL) No
Call/Unsatisfactory Attendance - Dated 9/15/88
Reduced to Two (2) Working Days

Seven {7) Calendar Day Suspension - Absence
Without Official Leave (AWOL) No Call - Datad
2/10/88 - Reduced to One (1) Day

Official Letter of Warning - Absence Without
official Leave (AWOL) No Call - Dated 12/31/87

Official Letter of Warning - Absence Without
Official Leave {AWOL) No Call =~ Dated 11/4/87



-At the commencement of the arbitration hearing, the parties
stipulated that the following issue is to be resolved by the
Arbitrator:

Whether the Notice of Removal was for Just

cause? If not, what is the appropriate
remedy?

II. APPLICABLE ELRM AND POLICY PROVISIONS.

ELRM Subsection 511.4
ELRM Subsection 513.342
ELRM Subsection ©66.8

February 15, 1974

MEMORANDUM FOR: Assistant Regicnal
Postmasters General, Employee and Labor
Relations

SUBJECT: Letters of Warning

By memorandum dated November 13, 1973, there
was established as USPS policy the utilization
of letters of warning in lieu of suspensions
of less than five (5) days. This same policy
is effective throughout the grievance process
where consideration is being given to a
reduction in discipline imposed. If a
suspension of five (5) days or more is reduced
administratively, the reduction should be to a
letter of warning rather than a suspension of
four {4) days or less, unless such short
suspension constitutes an agreed wupon
settlement of the grievance.

Please review your existing discipline cases
to insure that this policy is operative and
take the necessary corrective action where
necessary to insure compliance.

Sincerely,

Darrell F. Brown.

III. FINDINGS OF FACT.

This case concerns the Rimpau Station ef the Los Angeles,
California office of the Service. The Grievant became employed
by the Service in December 1986 and bid into the Rimpau Station
as a letter carrier in mid-1988. At all times relevant, Ruth
Cole has served as the Rimpau Station manager. The Grievant’s



two immediate supervisors at the Rimpau Station, F. McClinton and
C. Nicholson, were no longer on the rolls of the Service at the
time of the arbitration hearing and therefore were not available
to testify.

Previous Elements of Past Record Cited in the Notice of
Removal .

The November 8, 1988 fourteen-day suspension,
administratively reduced to a two working-day suspension, was
grieved and subsequently heard in regular regional arbitration
before Arbitrator James T. Barker on September 19, 1989. On
October 23, 1989, Barker issued a written opinion and award
holding that the fourteen-day suspension was not issued for Just
cause, but ratifying the administratively reduced suspension of
two working days as an appropriate corrective disciplinary
measure. That opinion and award is final and is not subject to
collateral attack or review by this Arbitrator.

The fourteen~calendar-day suspension dated June 15, 1988
administratively reduced tao two working days was grieved and was
subsequently heard by the Arbitrator as a companion case to the
instant removal case on February 2, 1990. By separate opinion
and award, the Arbitrator concluded that under the terms of the
above quoted February 15, 1974 policy letter, the maximum
discipline that could be approved in that case is a letter of
warning. Accordingly, the Arbitrator changed the two-day
suspension to a warning ietter.

The remaining previous elements of past record were not
challenged by the Union.

IV. EVIDENCE RELATING TQ THE CHARGES AGAINST THE GRIEVANT.

Cole prepared the Notice of Removal and testified that she
conducted an independent investigation of the facts contained
therein, which she testified were true and accurate. Her
testimony was both credible and was unrebutted and unrefuted.
Thus the truth of the charges was established by the Service.

Discussions and Counseling of the Grievant.

Cole’s unrebutted and unrefuted testimony was that she held
repeated discussions with the Grievant, as had her subordinate
supervisors earlier held repeated discussions with her. She
further testified that the Grievant’s sole explanation for those
absences was claimed illnesses of herself and her son for varying
reasons and for reasons such as having slept in, and that the
Grievant reported no chronic illness. She also testified that
she repeatedly explained to the Grievant her responsibility to
call in when tardy. She noted that the Grievant claimed that she
had called in once when tardy but because her supervisor was
nasty, she stopped calling in. Cole also noted that she referred
the Grievant to EAP in an attempt to rectify the situation.



The Grievant was never placed on restricted sick leave.

V. SERVICE CONTENTIONS.

The Service has established that just cause existed for the
Grievant’s removal. The Grievant established a truly horrendous
attendance record during her very short period of employment.
She had a total of two hundred sixty-three hours unscheduled
leave, which included sick leave, emergency leave and AWOL’s.
Further, she used up all of her one hundred-~four hours per year
of sick leave.

The Grievant was treated pursuant to principles of
corrective discipline. Two fourteen-day suspensions, reduced to
two-day suspensions, were issued prior to the Grievant ‘s removal.

The validity of any of the Grievant’s excuses is not an
issue. It is well-established in both the private and public
sectors that an employee who is guilty of excessive absenteeism
may be discharged, even though some of the absences may be
excused due to bona fide illness.

VI. UNION CONTENTIONS.

The Union has established both a lack of just cause and a
lack of progressive discipline as required by Article 16.

The Grievant should not have been disciplined for using sick
leave. It violates principles of just cause to discipline an
employee for using sick leave, a contractually guaranteed
benefit.

The February 15, 1974 policy of the Service was not
followed. Had that policy been cited to Arbitrator Barker, the
two-day suspension would have been reduced to a warning letter.

1t was improper for the Service to cite the September 15,
1988 fourteen calendar-day suspension in the Notice of Removal
‘'since that suspension had been challenged through the grievance
procedure.

VII. ARBITRATOR'S CONCLUSION.

The Arbitrator concludes that the Service has failed to
establish by a preponderance of the evidence that the Grievant’s
removal was for just cause. Accordingly, the grievance will be
sustained. The following is the reasoning of :the Arbitrator.

This case turns on the contractually agreed upon requirement
of Article 16 that discipline within the Service be progressive
and corrective in nature. However, before dealing with that



point, the Arbitrator feels it is appropriate to comment on two
secondary issues.

The first secondary issue concerns the propriety of citing a
grievance challenged suspension as an element of past record.
The Arbitrator has held in previous cases that there is nothing
improper about so citing such a past element. 1In doing so,
however, the Service simply assumes the risk that the grieved
previous element will not be ratified in arbitration or will
remain unresolved at the time the removal arbitration is heard.
As will be discussed more below in detail, in the instant case
that assumption of risk has worked to the detriment of the
Service.

The second subsidiary issue concerns the propriety of basing
discipline in part upon excused leave. It is well-established by
Service arbitrators that the Service may support a charge of
unsatisfactory attendance by citing excused leaves such as
contractually guaranteed sick leave or EAL. The fact that such
leaves are contractually guaranteed does not mitigate against the
requirement of an employee to be regular in attendance.

Returning to the crux of this case, the real problem with
the Service’s position is that it moved directly from a two
working-day suspension to removal without imposing either an
intervening seven-day suspension or an intervening fourteen-day
suspension. Inexplicably, the Service also never placed the
Grievant on restricted sick leave. The failure of the Service to
impose and stick with the fourteen-day suspensions necessarily
had the effect of failing to effectively convey to the Grievant
the fact that the next series of infractions would result in her
removal. Such conveyance and notice is the most important
element of the progressive and corrective discipline standard.

Wwhat the Service conveyed to the Grievant in this case was
that she was guilty of no offense necessitating more than a two
working-day suspension, and that a continuance of her record
without improvement would lead only to a more lengthy suspension,

It must be stressed that the decision to reduce the two
fourteen-day suspensions to two two-day suspensions were
unilateral administrative decisions by the Service, and were not
the product of grievance procedure compromise and settlement.
Therefore, it must be conclusively presumed by the Arbitrator (as
it must have been assumed by the Grievant) that the reduced level
was considered to be the appropriate level of discipline given
her entire record.

As above noted, when the Service proceeded to arbitration in
this case without the propriety of the September 15, 1988 two-day
suspension having been finally adjudicated, it proceeded at its
own risk. 1In the companion case to this case, the Arbitrator
held by separate opinion and award that under the terms of the
February 15, 1974 policy letter, whenever suspensions of five
days or more are reduced administratively, the suspension must be



_toa letter of warning rather than a suspension of four days or
less, unless the reduced suspension constitutes an agreed upon
settlement of the grievance. It should also be noted that on
October 23, 1989, Regular Regional Arbitrator James T. Barker
issued an opinion and award holding that the November 8, 1988
fourteen calendar-day suspension was not issued for just cause,
and he ratified only the two working-day reduced suspension as an
appropriate corrective disciplinary measure. Thus, for purposes
of this removal arbitration, the Grievant’s pre-removal
disciplinary record now reads as follows:

November 4, 1987 Warning Letter AWOL
December 31, 1987 Warning Letter AWOL
February 10, 1988 One-Day Suspension AWOL
September 15, 1988 Warning Letter AWOL/
Unsatisfactory Attendance
November 8, 1988 Two-Day Suspension AWOL/
Unsatisfactory Attendance

Therefore, we have here the case of an employee with a
substantiated disciplinary record from November 1387 through
November 1988 containing nothing more than three warning
letters, a one-day suspension and a two-day suspension. {Indeed,
if it were proper to review Barker’s opinion and award, the
November 8, 1988 two-day suspension would likely be modified to a
warning letter.) It seems beyond dispute that moving from that
disciplinary record directly to removal, and without either an
intervening seven-day suspension or a fourteen-day suspension,
violates the corrective/progressive mandate of Article 16.

The Arbitrator would further note that during the thirty
days following the November 8, 1988 suspension, the Grievant
amassed infractions sufficient to justify a seven-day or
fourteen-day suspension. Similarly, in the following thirty
days, a similar lengthy suspension could have been issued. Also,
during the same sixty-day period of time, the Grievant could have
been placed on restricted sick leave. Had such disciplinary
action and adminstrative action been taken by the Service, the
Grievant would have been placed on notice that her job truly was
in jeopardy.

The Service’s argument in this case is that the Grievant’s
attendance record simply was so terrible that she had to have
understood that her job was in jeopardy. Such inference cannot
be allowed because of the express mandate of Article 16. Under
that article, the Grievant is entitled to increasingly severe
progressive notice that further offenses will subject her to
removal. Administrative reductions of fourteen-day suspensions
to two-day suspensions can only lead an employee to believe both
that the offense was not as serious as she was initially led to
believe and that the next offense would lead to a penalty less
severe than removal. Certainly, the dual 'reductions in the
instant case msut be concluded to have had that effect.

Thus, under the facts of this case, the maximum penalty that



- -can been sustained is a fourteen calendar-day suspension. This
Opinion and Award shall serve as notice to the Grievant that
a lack of substantial improvement in her unsatisfactory
attendance and/or AWOL record will subject her to_removal.

AWARD

The removal of the Grievant was not for just cause. Just
cause existed for a fourteen calendar-day suspension. The
Grievant shall be immediately reinstated to her former position
with full back pay and benefits, less fourteen {14) calendar days
{ten {(10) working daysl).

The Grievant shall provide the Service with an affidavit
setting forth her outside earnings since the time of her removal
to date. The Arbitrator retains jurisdiction of this case solely
to resolve any dispute concerning the amount of back pay or
benefits to the Grievant.

DATED this \. )\ day of February, 1990,

L

Thomas F. Levak, Arbitrator.
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BEFORE : Mark I. Lurie, Arbitrator
APPEARANCES

For the U.S. Postal Service : Daniel Smith

For the Union : William Burroughs

Place of Hearing : United States Post Office G.M.F.
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AWARD
The grievance 1is sustained. The Grievant is to be
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HEGULAR REGIONAL ARBITRATION PANEY.
DECISTITON AND AWARD

In the Matter
of the Arbitration

between Grievant : Carol Wentworth
Case No : HY90N-4H-D94068273
UNITED STATES POSTAL SERVICE GTS No : 023166

and

NATIONAL ASSOCIATION OF
LETTER CARRIERS, AFL-CIO

BEFORE : Mark I. Lurie, Arbitrator
APPEARANCES

For the U.S. Postal Service : Daniel Smith

For the Union : William Burroughs

ISSUE

The issue, as stipulated by the parties, is whether the
removal of the Grievant was for just cause and, if not, what
the remedy should bLe.

FACTS

The Grievant, Carol Wentworth, was absent due to
illness on the following dates, for which she used the types
of leave indicated:

Date Duration Leave
February 15, 1994 2.02 hours sick leave
February 25, 13994 8.00 hours sick leave

March 19-29, 1994 64.00 hours sick leave/LWOP

POST OFFICE : Miami, Florida



L

All of the dates between the Grievant’s absences on
February 15th and February 25th were either nonscheduled
days, a holiday, or were claimed by the Grievant as annual
leave. Her absence from March 19 to 29, 1994 was due to
degenerative joint disease, for which the Grievant obtained
treatment from a medical doctor. The Grievant telephoned
her supervisor, Ms. Christina Norman, on Saturday, March
19th, and informed her that she had displaced her hip joint,
and that she would be absent for a number of days. At the
time, the Grievant did not request leave under the FAMILY
AND MEDICAL LEAVE ACT OF 1993. (The Act will be discussed

at length below.) That same day, Supervisor Norman
completed and asigned a Form 397! - Request for or
Notification of Absence -~ pertaining to the Grievant's
absence. Supervisor Norman made no entry in the "Remarks"

space on the Form 3971.

Upon returning to work on March 31, 1994 (or shortly
after returning), the @Grievant furnished a statement from
her physician which stated that the Grievant was "unable to
work from 3-~19-84 to 3-31-94 DX: Degenerative Joint
Disease." A second document from her doctor stated "Patient
may return to work on 3-31-94 to 4-9-94 Work for Four Hrs
and Full Duty pm 4-11-94."

The Grievant was issued a Notice of Removal dated April
29, 1994, for failure to be regular in attendance. The
Notice cited 3 prior disciplinary elements, all for failure
to be regular in attendance:

April 27, 1992 Letter of Warning
November 25, 1992 l4-Day Suspension (also for AWOL)
November 16, 1993 14-Day Suspension

In the Step 2 Decision, Management noted that one of the
contentions raised by the Union was that the Grievant had
failed to request "family leave" because the Service had
failed to publish or otherwise advise the Grievant of her
rights under the FAMILY AND MEDICAL LEAVE ACT OF 1993, or of
the formal procedures which she was required to follow in
order to avail herself of the benefits of the Act.




The FAMILY AND MEDICAL LEAVE ACT OF 1993 (hereinafter

referred to as the "FMLA", or the "Act") is federal
legislation which took effect in August 1993. The FMLA
requires employers of more than 50 persons, such as the

Postal Service, to provide eligible employees! with up to 12
weeks of job-protected leave in any single leave year for
certain family and medical reasons, including a "serious
health condition"2 which renders the employee unable to
perform the functionms of her position. In the case of the
Postal Service, this job—protected leave can be taken in the
form of the three traditional types of leave: annual
leave, sick leave, or leave without pay. The rights and
reatrictions on the accrual and use of the traditional forms
of leave has not changed by reason of the Act; the Act
simply assures (among other things) that the employee will
not lose her job or her benefits of employment if she uses
up to 12 weeks of leave in any year for the qualifying
purposes.® TUpon returning from FMLA leave, an employee must

least 1 year, and have worked for 1,250 hours over the previous 12
months.

2. Part 515 of the Employee and Labor Relations Manual (the "EIM") was
amended to comport with the FMIA. Part 515.2d defines a "serious
health condition" as (among other things) an illness, impairment, or
physical or mental condition that involves...

"Any period of incapacity requiring absence from work or regular
daily activities of more than 3 calendar days, that also
involves continuing treatment by (or under the supervision of)
a health care provider."

3. Part 515.42 of the EIM states
"Absences approved under this section [the FMLA] are charged as
annual leave, sick leave, or leave without pay, or a
combination of these. Leave is charged consistent with current
leave policies and applicable collective bargaining agreements.
Approving officials should note ‘FMLA’ in the approval block of

the Form 3971, Request for or Notification of Absence."”
[ Underlining added |




generally be restored to her original (or equivalent)

position, with egquivalent pay, benefits and employment
terms .4 In this regard, the Act gsupplants the discretion
which Management had previously been ijnvested to discipline
absences covered by the Act.®

Under Part 515.51 of the ELM, in order to claim job-
protection leave under the FMLA, the employee is required to
file a Form 3971, Request for or Notification of Absence,
"ag soon as practicable”. If the Form 3871 is not submitted
initially, timely verbal notification is allowed.®

47 As described in a Postal Bulletin on the subject, entitled "YOUR
RIGHTS under the FAMILY AND MEDICAL LEAVE ACT OF 1983",

VI. Return to Duty

At the end of your leave, you will be returned to the same
position you held when the absence began (or a position
equivalent to it), provided you are able to perform the
functions of the position and would have held that position
at the time you returrned if you had not taken the time off.

5. In a letter to all Postal employees dated February, 1983, Postmaster
Marvin Runyen stated, in part,

"Managers in the Postal Service have had the authority to grant
paid or unpaid leave for a variety of reasons, but this new
bill formalizes what had been & discretionary policy regarding
family leave situations. The Postal Service has supported the
bill es good end sound legislation, and we will implement it
vigorously."

§. Part 515.51 of the EIM states, in part

"An employee must provide a Form 3971, Reguest for or Notification
of Absence, together with docomentation supporting the request...
as soon as practicable. Ordinarily at least verbal notification
should be given within 1 or 2 business days of when the need for
leave becomes known to the employee. The employee will be
provided with a notice detailing the specific expectations and
obligations and consequences of a failure to meet these
obligations. ..."

POSTAL SERVICE KMPLOYEES® ABSENCES UNDER THE FAMILY AND MEDICAL
LEAVE ACT OF 1993, QUESTIONS AND ANSWERS (Q&A)

Q. How do I apply for family leave?

A. Submit a form PS 3871, Request for or Notification of
Absence, with the supporting documentation. Family leave is
not a separate type of leave, so you apply for annual or
sick leave or LWOP as appropriate the same as you have
applied for leave before. Just as in the past, in emergency
situations a phonme call, telegram, etc. will suffice until
it is possible for you to submit the necessary paperwork.

R




Memorandum dated June 22, 1994 from the Chief Field Counsel for the
Lew Department of the U.S.P.S. Mid-Atlantic Office, on the subject
of "Questions and Apswers on the Family and Medical Leave Act”,
(hereinafter, " The Chief Counsel ’s Memorapndus') .

Q.

If an employee requests leave for a condition covered by
ML, what information must the supervisor provide to the
employee?

The approved PS 3871 with whether or not the leave will be
considered FML noted..., any requirement for the employee to
furnish additional medical certification, and a copy of
Publication 7T1.




Family leave need not be expressly requested by the
employee, either on the Form 3871 or verbally.? However, to
obtain the protection of the FMLA, the employee must
disclose the cause of her absence, and that cause must be
one which Management reasonably concludes is covered by the
FMLA. If Management does so conclude, then Management is
obligated to treat the leave as FMLA leave.®

7T POSTAL SERVICE EMPLOYEES® ABSENCES TNDER THE FAMILY AND MEDICAL LEAVE
ACT OF 1993, QUESTIONS AND ANSHEHS (Q&Ad)

Q. Do I have to request family leave if I need time off for a
covered condition?

A. No, however, if you request leave without specifying that it
is for a covered condition, the leave may be denied,
consistent with collective bargaining agreements and
policies.

The Chief Counsel'’s Memorandum

Q. If an employee is off with an illness... and does Dot
request FML for the absence, is he entitled to [additional
FML leave]?

A. The supervisor would have placed FMLA in the approval block
of the PS 3971 whether the employee requested FMLA or not.
[Underlining added]

Q. Must the employee state the leave is FML?

A. No, leave requested for a covered condition is part of the
12 workweeks provided by the FML policy. When an employee
requests leave for & covered condition, the supervisor
should note "FMLA" in the request form’s approval block, and
give the employee a CoPy of Publicetion T1.

8. The Chief Counsel’s Memorandum

Q. Must the employee designate as FMLA leave, leave taken which
qualifies as FML, but was not requested or designated as
such by the employee, i.e... is the employer REQUIRED to
tell the employee he or she should take the leave as FMLA?

A. ... When leave is requested for a covered condition, whether
or not FML is specified by the employee, the supervisor
should mark FMLA in the PS 3971 approval block and give the
employee a copy of Publication 71.




Q. What can bLe done about employees annotating all requests for
leave "FMLA" on PS Form 38717 ‘

A. Whether or not the employee requests FML... makes little
difference, it is up to the supervisor to determine if the

leave qualifies or not, and to so note on the PS 3871,
[Underlining added]




Once the employee makes it known that her absence
pertaeins to a covered condition, Management is reguired to
inform the employee that she may take the leave under the
auspices of the FMLA, by furnishing the employee with a
written notice of her rights and obligations under the Act.9
(See also footnote 8, the first gquestion and answer.) No
such notation was made on the Grievant's Form 3971, and no
such notice was issued to the Grievant. Supervisor Norman,
who issued the Notice of Removal and who would have been the
person to have furnished the Grievant with any such FMLA
notice, testified that she was unfamiliar with the
requirement to issue such a notice, and indeed was unaware

of the existence of any such written form of notice.

S. POSTAL SERVICE EMPLOYEES' ABSENCES UNDER THE FAMILY AND MEDICAL
LEAVE ACT OF 1993, QUESTIONS AND ANSKHERS (Q&A)

Q. How will I know if the requested leave is chargeable against
the 12 week entitlement under the Family and Medical Leave
Act?

A. When you indicate the reguest is for one of the conditions
covered by the Family and Medical Leave Act, you will be
provided & notice of expectations and employee obligations.
If the leave is approved as one of the covered conditions,
the approving official will note "FMLA" in the approved
block of the form 3871. [Underlining added]

The Chief Counsel’s Memorandum
Q. If an employee requests leave for a condition covered by
FML, what information must the supervisor provide to the
employee?

A. The approved PS 3971 with whether or not the leave will be
considered FML noted..., any requirement for the employee to
furnish additional medical certification, and a copy of
Publication T71.
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RELEVANT PROVISIONS OF THE AGREEMENT

Article 19, Handbooks and Manuals

Those parts of all handbooks, manuals and published regulations of
the Postal Service, that directly relate to wages, hours or
working conditions, as they apply to employees covered by this
Agreement, shall contain nothing that conflicts with this
Agreement, and shall be continued in effect except that the
Employer shall have the right to make changes that are not
inconsistent with this Agreement and that are fair, reasonable,
and equitable. [ 1}

THR UNIQN’S POSITION

Since all of the dates between the Grievant’'s absence
on February 15th and her absence on February 25th were
either nonscheduled days, a holiday, or were claimed by the
Grievant as annual leave, her absence between those dates
was uninterrupted, and constituted a single absence of 10~
days’ duration, rather than 2 separate events of
absenteeism, as it was viewed by Management. Her absences
were for genuine illnesses, and did not warrant her removal.

Management was required, under Part 515.9 of the ELM,
to post a notice setting forth employees’ rights and
obligations under the FMLA:

"Family Leave Poster. All postal facilities including stations
and branches, are required to conspicuously display Poster 43,
Your Rights lUnder the Family and Medical Leave Act of 1993. It
must be posted, and remain posted, on bulletin boards where it
can be seen readily by employees and applicants for
employment.”

The Postal Service failed to conspicuously display the
document, with the result that the Grievant remained
ignorant of her rights under the Act until after she had
returned to work, and coincidentally learned of the
enactment of the Act in reading a magazine (unrelated to the
Postal Service). In fact, Management kept both the
employees and their supervisors ignorant of their rights and
responsibilities under the Act, as indicated by the fact
that Supervisor Norman was unaware of her obligation to
issue a written notice to employees claiming leave under the
FMLA and, indeed, testified that she had never seen any such
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notice. The Grievant’s illness was one which was covered by
the Act, and the issuance to her of the Notice of Removal
was in violation thereof.

THE SERVICE’S POSITION

The Postal Service can not survive in a competitive
environment if its employees are not regular in attendance.
The Grievant was issued progressively more severe discipline
for unsatisfactory attendance, but nonetheless failed to
rehabilitate. Her unreliability contravened Parts 511 and
666 of the Employee and Labor Relations Manual:

511.43 Employees are expected to maintein their assigned schedule
and must make every effort to avoid unscheduled absences.
In addition, employees must provide acceptable evidence
for absences when required.

666.8 Attendance
666.81 Requirement for Attendance
Employees are required to be regular in attendance.

These provisions of the ELM are incorporated into the
National Agreement through Article 18.

Under Part 515.51 of the ELM (see above), the
Grievant’s leave from March 18-29 would have been protected
by the FMLA only if she had expressly requested FMLA leave
prospectively, i.e. before taking the leave for which FMLA

protection was claimed. She did not do so and, in fact, she
did not assert any FMLA rights prior to Step 2 of this
grievance. Leave cannot be retroactively designated as
FMLA—protected, after the leave is concluded. The

Grievant’s leave was therefore not protected by the FMLA.
Furthermore, no evidence was presented to show that the
Grievant met the criteria for qualifying for family leave.

The Union’s claim that the Postal Service failed to
post the FMLA bulletin and otherwise publicize employees’
rights under the Act through March, 18984 is an affirmative
defense, for which the Union had the burden of proof. The
claim was not proven. The Grievant failed to timely




exercise FMLA rights she might have had with respect to her
March 19~29 absence, and the Union has not shown that this
failure was caused by any act or omission of the Service.

DECISION

The Service's contention that the Grievant failed to
timely request FMLA is misguided. IUnder the FMLA, the
Grievant was not required to request FMLA leave, but rather
to timely advise her supervisor, Ms. Norman, of her medical
condition. It was then the obligation of Supervisor Norman
[l1] to determine whether that condition was a "serious
health condition”" covered by the Act and, if so, [2] to note
the fact on the Grievant’'s Form 38971, [3] to furnish the
Grievant with written notification of her rights and
responsibilities under the Act, and [4] to advise the
Grievant as to any medical documentation that would be
required. The Arbitrator finds that the Grievant did advise
Supervisor Norman of her condition at the start of her leave
on March 19, 1994; that, at the time, Supervisor Norman was
unaware of the requirements imposed upon her by the Act; and
that, consequently, Supervisor Norman failed to determine
whether the Grievant’s condition was covered under the Act.

The Arbitrator finds that the Grievant’s condition was
a "serious health condition" covered by the Act, inasmuch as
it involved a physical impairment which required her absence
from work for more than 3 days, and which involved
continuing treatment by her physician. Supervisor Norman
therefore violated the Act by failing to note "FMLA" on the
Form 3971 she prepared for the Grievant, and by failing to
furnish the Grievant with both written notice of her rights
and obligations under the act, and any medical documentation
which might be required of her.

Because the Grievant’s absence was protected leave
under the provisions of the FMLA, the reliance upon that
leave as the basis for her removal from the Postal Service

was in violation of the Act, and is void, as a contravention
of public policy and the laws of this Country. The citation




of that leave was also a violation of Article 18 of the

Agreement, inasmuch as the Act has been expressly endorsed
by the Postal Service, and integrated into its handbooks and
manuals.

In the past, this Arbitrator has often been called upon
to determine whether an employee’s attendance record has
been just cause for his/her termination of employment. In
those cases, I have Jjudged Management's actions in the
context of the impact of the employee’s attendance upon the
operational effectiveness of the Service, the discipline
historically applied to other employees under like
circumastances, the degree and frequency of the employee’s
recidivism and the duration of his/her absences, and
mitigating circumstance, such as the employee’s work record
and length of service. Inasmuch as these cases have all
involved fewer than 12 weeks absence in a 12-month perieod,
it is clear that, in the future, for absences covered by the
Act, these criteria will be irrelevant, replaced by [1] the
absolute standard imposed by the Act, and [2] the factual
questions of whether the employee’s condition is covered by
the Act, and whether the technical requirements of the Act
have been complied with. As a national priority, family and
medical leave, to the extent prescribed by the Act, has been
given priority over the operational requirements of
employers, including the Postal Service. As observed by
Postmaster Runyan, and previously noted in this decision

"Managers in the Postal Service have had the authority to grant
paid or unpaid leave for a variety of reasons, but this new
bill formalizes what had been a discretionary policy regarding
family leave situations. The Postal Service has supported the
bill as good and sound legislation, and we will implement it
vigorously."

In the present case, the Service failed to adhere to
the provisions of the Act, and the Grievant was wrongly
denied the protection afforded by it. In view of this
holding, the Union'’s arguments that the Grievant’s leave on
February 15th and 25 constituted a single absence, and that
the Service violated Part 515.8 of the ELM by failing teo
post Poster 43 — Your Rights Under the Family and Medical
Leave Act of 1993 — are moot.

R
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The grievance is sustained. The Grievant is to
reinstated and made whole of all wages and benefits.

-7, y . S
P / e
November 27, 1984 /i_. T __é(_._;,:ffz/_{:{_é:u-——.
Mark-I. Lurie
Arbitrator
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STATEMENT Of THE CASE

This dispute involves a removal for irregular attendance. The
parties agreed the matter is properly before the Arbitrator for
resolution. At the arbitration hearing the Grievant was fully and
fairly represented by the Union, was present throughout the
hearing, and testified in her own behalf. Following presentation
of the evidence by both parties, the matter was submitted to the
Arbitrator upon oral argument at the close of the hearing, pending

submission of several arbitration awards by the Union.

FACTS OF THE CASE
This case involves the removal of a letter carrier effective
June 14, 1996, for irregular attendance. The Grievant was charged

with the following absences:

January 2, 1996 .22 hours Tardy *
February 22, 199& .09 hours Tardy *
February 26, 1996 8 hours Emergency Annual Leave *
April 27, 1996 .15 hours Tardy *
May 2, 1956 .15 hours Tardy *
* In conjunction with schedyled day off. The Employer charged

Grievant with a violation of Section 511. 43 and Section 666.81 of
the Employee and Labor Relations Manual which states employees are
expected to maintain their assigned schedule and required to be

regular in attendance.
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The Notice listed elements of Grievant's past record which
included:

December 15, 1994 Notice of Fourteen calendar Day Suspension,
Irregular Attendance (Parties agreed later
reduced to ten day suspension)

August 15, 1994 Two Calendar Day Suspension, Irregular
Attendance

February 16, 1994 Letter of Warning, Irregular Attendance
Essentially, there is no factual dispute as to the times as set
forth in the Notice.

Grievant was charged with four incidents of tardy between
January 2 and May 2, 1996. Grievant testified if an employee was
.08 or less hours late, it was not considered a tardy whereas any
time over .08 was considered a tardy. One incident was .09 hours
tardy. Grievant testified she was involved in a car accident on
February 26 and was never asked for documentation. The parties
stipulated the 8 hours of emergency annual leave was granted by the
Employer. 7

The Grievant testified that she was, until recently, a single
parent with two children and no help. Sometimes in the morning she
was delayed and felt frustrated. On the morning she was eight
minutes late, May 2, Grievant did call in to inform her supervisor
she would be late and asked if she would get in trouble. Out of
frustration, Grievant commented perhaps she should not come to work

knowing the consegquences. @Grievant acknowledged she had an




attendance problem.

Supervisor Common, who was promoted to her supervisory
position the month prior to the issuance of the removal notice to
Grievant, testified on May 2 Grievant called to inform the Service
she would be late. Common stated that Grievant complained if she
was going to get in trouble anyway she would not come in at all and
enjoy the day off. This threw up a red flag to Common who went to
review Grievant's past elements. Ggrievant was eight (2) minutes
late that day and soon after her arrival, Commons met with Grievant
and a Union Steward.

Common testified she told Grievant it was an investigatory
interview that could result in discipline. Grievant testified she
was never informed it was an investigatory interview, but that
Common approached her and said I want to talk to you. The
contemporaneous note prepared by Common indicated she asked
Grievant for an explanation about her four tardies and one EAL and
cautioned her about her attendance. Grievant explained that
Commons made reference to her attendance, but never asked Grievant
an}thing about her attendance in general.

On the same day Manager Sumpter approached Grievant and handed
her a Form 3971 to sign. Grievant signed it. Socn after, the
Manager approached again and handed Grievant a Form 3971 to which
Grievant responded that she had just signed it. The Manager
responded the first form signed was for January and the second form

was for that day, May 2, 1996. Grievant was curious because it is
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normal procedure to sign the form that day, but gave it no more
thought until she received the removal notice.

Grievant testified she was on limited duty and felt as if the
Employer was trying to get rid of her. As an example, Grievant
testified she tock a key home from work inadvertently and received
a letter of warning. According to Grievant, and unrebutted, other
employees had been called and told to return the key and were not
disciplined for their action.

According to Supervisor Common, the generally accepted
guideline at Metro Station is up to 10 unscheduled absences a year,
but that it depends on the circumstances. Common affirmed that
Grievant had three unscheduled absences the first quarter and two
unscheduled absences the second guarter of 1996, which included the
four tardies. When asked if Common took into comnsideration a car
accident when reviewing Form 3971s, Common stated it depended on
the record of the employee. Common was not in the unit at the time
0f Grievant's accident and had no knowledge concerning the
circumstances. Common testified she did not consider the car
accident regarding Grievant on February 26 when it was included in
the removal notice. All in all, Common testified that Grievant had
"very unsatisfactory attendance'", and that progressive discipline
had been applied.

The Manager of Customer Services, Sumpter, concurred with the
removal of Grievant. He testified progressive discipline had been

applied and she had not reached a satisfactory level of attendance.
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The Manager stated he reviewed the 3971s, the 3972s back to 1993,
and prior discipline, including the fact that Grievant was unable
to comply with the agreement that had placed her fourteen day
suspension in abeyance and then reissued. Sumpter agreed that
another employee in the office had been treated differently than
Grievant regarding his attendance difficulties and offered no
explanation.

The Manager was gquestioned about why the write up of the
original "investigatory interview™ did not state so across the top
of the document, while the copy provided the Union did. The Union
suggested that the Employer doctored the document and the meeting
was actually a discussion. The Union based this assertion on the
fact that Commons checked off on the informal “Supervisor Worksheet
for Discipline”™ that the employee was forewarned by discussion on
May 2, 1996. There is no box for investigatory interview and
Commons noted it was a work sheet only. The Manager responded that
he just signified what it was across the top when he placed it in
the disciplinerpackage, but it was stated in the body of the
document that it was an investigatory interview. The body of the
contemporaneous note supports the testimony of the Employer.

Shop Steward Tyree testified in early 1995 there was a stand-
up talk on attendance wherein the carriers were notified if there
were more than two absences per gquarter that management would have
a discussion with the offender. He had no memory of the Employer

disciplining anyone who had no more than two in a guarter.




Although the Steward agreed that Grievant had not lived up to the
agreement concerning her fourteen day suspension, he firmly
believed the tardiness was simply not severe enough for removal.
Moreover, through the testimony of Tyree, 39728 of a few other
employees and the discipline imposed were compared to the record of
Grievant. The Union demonstrated that an employee with a similar
record received less discipline ({(for example, a thirty day
suspension rather than removal for a worse record). The other
documentary evidence raised guestions as to how discipline was

imposed.

POSITION OF POSTAL SERVICE
The Employer contends there was just cause to remove the
Grievant based on her irregular attendance record. The Employer
argues that reasonable corrective steps were taken to place
Grievant on notice that the conseguences of her irregular
attendance may be removal. Essentially, the position of the
Service is the only alternative was removal of the Grievant to

promote the efficiency of the Postal Service.

POSITION OF THE UNION
The Union contends the record of Grievant does not rise to the
level of just cause for removal and the discipline issued was not
progressive nor corrective in violation of the Agreement. Rather,

the Union believes the four tardies cited are a tardiness issue



which represents minor infractions and should not be confused with
Grievant's past elements of absenteeism. The Union suggests the so
called '"Investigatory Interview" was actually a discussion and
that Grievant was not provided due process. Finally, the Union
contends that Grievant was treated disparately and the Employer

jumped at the opportunity to remove her.

STIPULATED ISSUE
The parties stipulated at the hearing that the issue before
the arbitrator is as follows:
Was the grievant removed for just cause? If not, what is the

appropriate remedy?

DISCUSSION

The Arbitrator concludes the Employer failed to establish that
the removal of the Grievant was for just cause. The imposed
punishment of removal based on the documentary evidence and
testimony of record was not corrective in nature and applied
in a disparate manner. There was no dispute about Grievant's
unscheduled absences and no doubt that Grievant must comply with
the regquirements of regular attendance to maintain her status as an
employee of the Postal Service.

The Grievant was charged and removed for irregular attendance.
The Grievant did not deny the incidents set forth in the notice

concerning her tardies and emergency annual leave. Evidence put




forth by the Union and the Employer estaklished that Grievant was
indeed tardy four times for a total of .61 hours and was granted
emergency annual leave for 8 hours. In fact, the Grievant admitted
that she had an attendance problem which she was working to
correct. The Grievant offered her personal home circumstances as
an excuse for her delays in arriving work at her scheduled time.
The personal situation of Grievant, although certainly
understandable, is not a persuasive justification for irregular
attendance.

The real crux ¢of this grievance is the subject of corrective
verses punitive discipline. The Employer maintained that
Grievant's attendance was unacceptable and that all means to
regulate her attendance had previocusly been attempted to no avail.
The Union argues that Grievant's absences during the first two
gquarters do not rise to the ultimate and final action of removal.
Article-ls, Discipline Procedure, of the Agreement states the
"basic principle shall be that discipline should be corrective in
nature, rather than punitive." The record of progressive
discipline speaks for itself: a letter of warning, followed by a
seven day suspension, and finally a ten day suspension. @Grievant's
absentee record is not commendable and certainly she was aware of
her steady progress towards removal if she did not clean up her
work schedule and become a dependable employee. However, the
record contains no information that Grievant was advised the next

step was removal or that removal follows a ten day suspension after




4 tardies and one EAL considering the articulated office policy.

The penalty of removal was not a reasonable reaction to the
cited offenses in the Notice of Removal considering the evidence
presented during the hearing. First, there was unrebutted
testimony the generally accepted unscheduled absences at Metro
Station was 10 per year and\or two unscheduled absences ~each
guarter. It was not logical or rational, even in view of the prior
record of Grievant, for her to be on notice that removal was
pending. It appears as if the Employer simply lost faith that
Grievant could rehabilitate or at least be given the maximum chance
to do so before the serious removal action was taken. In fact, it
is unclear as to whether Grievant responded to prior discipline as
her attendance record shows minimal improvement. However, based cn
the expectations and apparent rules of the station, removal was a
rather severe step. The Employer was not persuasive that it had
fulfilled the intent of Article 16 of imposing corrective
discipline.

The Union also argues convinecingly that Grievant received
disparate treatment. The Union established through unrebutted
evidence at least one other employee, with a similar past record,
received a thirty day suspension for a worse absentee record than
Grievant. The Employer admitted the other employee was treated
differently and offered no mitigating or aggravating circumstances
to justify the disparate treatment. Moreover, there was unrebutted

testimony that two other employees were not removed for similar




records and conduct. Based on this record, the Employer did not
impose discipline in a consistent manner for similar conduct.
However, the long standing absentee issue surrounding the
employment of Grievant is serious and does justify significant

disciplinary action.

AWARD
The Arbitrator concludes after review of the evidence the
Employer did not have just cause to remove Grievant. Grievant
shall be reinstated with full back pay and benefits, less thirty

(30) work days, which shall represents a disciplinary suspension.
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December 31, 199§
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OPINION OF THE ARBITRATOR
PROCEDURAL MATTERS

This matter was conducted in accordance with Article 15 - GRIEVANCE -
ARBITRATION PROCEDURE of the parties collective bargaining agreement. A hearing
was held before the undersigned in Lewiston, Idaho on October 3, 1996. The hearing
commenced at 9:00 am. and ended at 4:15 p.m. At the conclusion of the hearing day the
parties requested a continuance of the hearing. The second day of hearing reconvened on
March 27, 1997, commencing at 9:00 a.m. and concluding at 2:55 p.m. All witnesses
testified under oath as administered by the Arbitrator. Each party wa§ given an
opportunity to examine, cross examine all witnesses, as well as present evidence in
support of their respective positions. Mr. Mitchell J. Hicks, Senior Labor Relations
Specialist, represented the United States Postal Service, hereinafter referred to as “the
Employer”. Mr. Paul Price, Regional Administrative Assistant, Pacific Northwest Region,
represented the National Association of Letter Carriers, AFL-CIO, hereinafter referred to
as “the Union”, and Ms. Nancy M. Vaughan, hereinafter referred to as “the Grievant”.
The parties introduced twenty-one (21) Joint Exhibits, all of which were received. The
Union introduced eleven (11) exhibits, all of which were received and made a part
the record. The Employer objected to Union Exhibits 2, 4, 5, 6, 7 and 11. The Arbitrator
noted the Employer’s objections. The Employer introduced four (4) Exhibits, all of which
were received and made a part of the record. the Union objected to Employer Exhibit No.
4. The Arbitrator noted the Union’s objection. The parties were unable to stipulate to the
issue(s) to be determined by the Arbitrator in this dispute. However, the parties agreed
the Arbitrator could frame the issue(s) to be determined. At the conclusion of the hearing
the parties requested an opportunity to file post-hearing briefs. The Arbitrator received
the Employer’s brief on June 14, 1997, and the Union’s brief on June 18, 1997, at which

time the hearing record was closed. The Arbitrator promised to render his Opinion and




Award within thirty (30) calendar days after the record had been declared closed. This

Opinion and Award will serve as the final binding Opinion and Award of this Arbitrator

>

regarding this matter.

ISSUE

The Arbitrator frames the issue(s) as follows:
“Did the Employer have just cause pursuant to the terms of the National
Agreement to issue a Notice of Suspension to the Grievant on October 27,
19947 If not, what is an appropriate remedy?

* Kk X

ARTICLE 3
MANAGEMENT RIGHTS

The Employer shall have the exclusive right, subject to the provisions of this
Agreement and consistent with applicable laws and regulations:

B. To hire, promote, transfer, assign, and retain employees in positions
within the Postal Service and to suspend, demote, discharge, or take other
disciplinary action against such employees,

C. To maintain the efficiency of the operations entrusted to it;

* ¥ ¥ %

ARTICLE §
PROHIBITION OF UNILATERAL ACTION

The Employer will not take any actions affecting wages, hours and other terms
and conditions of employment as defined in Section 8(d) of the National Labor
Relations Act which violate the terms of this Agreement or are otherwise
inconsistent with its obligations under law.

¥ ¥ K X

ARTICLE 13
ASSIGNMENT OF ILL OR INJURED REGULAR




WORKFORCE EMPLOYEES

Section 1. Introduction

B. The U.S. Postal Service and the Union recognizing their responsibility to aid
and assist deserving full-time regular or part-time flexible employees who through
illness or injury are unable to perform their regularly assigned duties, agree to

the following provisions and conditions for reassignment to temporary or
permanent light duty or other assignments. It will be the responsibility of each
installation head to implement the provisions of this Agreement within the
installation, after local negotiations.

* % k X

ARTICLE 15
GRIEVANCE-ARBITRATON PROCEDURE

Section 2. Grievance Procedure--Steps
Step 2:

(d) At the meeting the Union representative shall make a full and detailed statement
of facts relied upon, contractual provisions involved, and remedy sought. The
Union representative may also furnish written statements from witnesses or other
individuals. The Employer representative shall also make a full and detailed
statement of facts and contractual provisions relied upon. The parties’
representatives shall cooperate fully in the effort to develop all necessary facts,
including the exchange of copies of all relevant papers or documents in accordance
with Article 31. . . .

(g) If the Union representative believes that the facts or contentions set forth in the
decision are incomplete or inaccurate, such representative should, within ten (10)
days of receipt of the Step 2 decision, transmit to the Employer’s representative

a written statement setting forth corrections or additions deemed necessary by the

Union. Any such statement must be included in the file as part of the grievance
record in the case. . . .

(h) The Union may appeal an adverse Step 2 decision to Step 3. Any such appeal
must be made within fifteen (15) days after receipt of the Employer’s decision
unless the parties’ representatives agree to extend the time for appeal. Any appeal
must include copies of (1) the standard grievance form, (2) the Employer’s
written Step 2 decision, and, if filed, (3) the Union corrections and additions to
the Step 2 decision.

Step 3.



(b) The Grievant shall be represented at the Employer’s Step 3 Level by a Union’s
Regional representative, or designee. The Step 3 meeting of the parties’
representatives to discuss the grievance shall be held within fifteen (15) days

after it has been appealed to Step 3. Each party’s representative shall be
responsible for making certain that all relevant facts and contentions have

been developed and considered. The Union representative shall have

authority to settle or withdraw the grievance in whole or in part. The Employer’s
representative likewise shall have authority to grant the grievance in whole or

in part. In any case where the parties’ representatives mutually conclude that
relevant facts or contentions were not developed adequately in Step 2, they

shall have authority to return the grievance to the Step 2 level for full
development of all facts and further consideration at that level. . . .

(c) The employer’s written Step 3 decision on the grievance shall be provided
to the Union’s Step 3 representative within fifteen (15) days after the parties
have met in Step 3, unless the parties agree to extend the fifteen (15) day
period. Such decision shall state the reasons for the decision in detail and
shall include a statement of any additional facts and contentions not previously
set forth in the record of the grievance as appealed from Step 2. . . .

Section 4. Arbitration
A. General Provisions

6. All decisions of the arbitrator will be final and binding. All decisions of
arbitrators shall be limited to the terms and provisions of this Agreement,

and in no event may the terms and provisions of this Agreement by altered,
amended, or modified by an arbitrator. . . .

R

ARTICLE 16
DISCIPLINE PROCEDURE

In the administration of this Article, a basic principle shall be that discipline should
be corrective in nature, rather than punitive. No employee may be disciplined or
discharged except for just cause such as, but not limited to, insubordination,
pilferage, intoxication (drugs or alcohol), incompetence, failure to perform work as
requested, violation of the terms of this Agreement, or failure to observe safety
rules and regulations. Any such discipline or discharge shall be subject to the
grievance-arbitration procedure provided for in this Agreement, which could

result in reinstatement and restitution, including back pay.
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ARTICLE 19

HANDBOOKS AND MANUALS
Those parts of all handbooks, manuals and published regulations of the Postal
Service, that directly relate to wages, hours or working conditions, as they apply
to employees covered by this Agreement, shall contain nothing that conflicts with
this Agreement, and shall be continued in effect except that the Employer shall
have the right to make changes that are not inconsistent with this Agreement and
that are fair, reasonable, and equitable. This includes, but is not limited to, the
Postal Service Manua! and the F-21. Timekeeper’s Instructions.

¥ k % %

BACKGROUND

The Grievant is employed as a Letter Carrier at the Lewiston, Idaho Post Office. She
has been employed at that facility since October 10, 1987. On August 17, 1994 while in
Spokane, Washington with a friend, she experience car trouble. They were unable to
start the car. The Grievant was scheduled to report to work on August 17, 1994. The
Grievant called the Employer between 2:00 a.m. and 2:30 a.m. to notify them of the
problem with the car. Upon the Grievant’s return to work the next day, management
asked her to provide evidence that the car had been worked on. The Grievant indicated
that she had no documentation to provide, since her friend fixed the car. On October 27,
1994, the Grievant received Notice of Suspension of 14 Days or Less from the Employer,
which entailed a suspension of five (5) working days, beginning on November 7th at
0600 hours. The Grievant was instructed to return to work on November 14, 1994, at
0600 hours. There were two reasons given by the Employer for issuing the October 27,
1994 Notice of Suspension to the Grievant. She was charged with an Absence Without
Official Leave (AWOL) for the absence from work on August 17, 1994, In addition, the
Employer claimed in the second charge that she had excessive unscheduled absences for
an extended period time. Prior to this notice being issued to the Grievant, the Employer

had issued the Grievant a Letter of Warning for Irregular Attendance on December 30,



1993, as well as issuing the Grievant a two (2) Calendar Day Suspension for Irregular
Attendance on February 17, 1994. A timely grievance was filed. A Step One meeting was
held and the Employer denied the grievance on November 3, 1994. The Union appealed
the grievance to Step 2 on November 11, 1994. The Employer denied the grievance on
November 15, 1994, however did not furnish a written decision to the Union. The Union
did not file a written statement of corrections or additions to the Employer’s oral decision
denying the grievance. On November 25, 1994, the Union appealed the grievance to Step
3. The Employer rendered a written decision to the Step 3 appeal on March 27, 1995.
Once again, the Employer denied the grievance. The Union appealed the matter to
arbitration on April Ist. Arbitrator Walter Lawrence held a hearing on this matter on June
13, 1995. He decided to remand the grievance back to Step 3 of the grievance procedure
in order for the parties to fully develop and further address the issues in dispute.
The parties advocates agreed with Arbitrator Lawrence’s decision. At the arbitration
hearing the Union raised the issue that the Employer may have violated the Family
Medical Leave ACT (FMLA). Pursuant to the arbitrator’s ruling the parties met on
August 22, 1995 at Step 3. After the meeting had concluded, the Employer issued its
Step 3 decision on September 8, 1995. The Employer denied the grievance. Once again,
the Union appealed the grievance to arbitration on September 19, 1995 alleging the
Employer violated Articles 16 and 19 of the National Agreement , as well as the Family
Medical Leave Act.
POSITION OF THE PARTIES
POSITION OF THE EMPLOYER

First, the Employer maintains it did not violate the Nationa! Agreement when it issued
a seven day suspension to the Grievant on October 27, 1994. In support of that
contention, the Employer asserts the Grievant has been disciplined numerous times for
attendance problems. Moreover, the Employer contends it issued progressive discipline to

the Grievant in an effort to correct her behavior dealing with absenteeism, prior to issuing
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the suspension on October 27, 1994. Furthermore, the Employer claims it acted properly,
applied applicable law and regulation, prior to issuing the suspension to the Grievant.
In addition, the Employer claims the Union has attempted to raise new arguments dealing
with a violation of the Grievant’s rights under the Family Medical Leave Act, as well as
the Darrell Brown Memo, by asserting these arguments for the first time at the arbitration
hearing. As such, the Employer avows that raising these new arguments at the arbitration
hearing is violative of the terms set forth in Article 15, and should not be allowed or
considered by the Arbitrator. Additionally, the Employer avers if the Arbitrator allows the
Union’s argument dealing with the FMLA to be considered, the Grievant never gave
notice of her illness in “sufficient detail” as to make it evident that the requested ieave was
FMLA protected. Also, the Employer argues that the Grievant’s medical condition did
not meet the definition of “chronic serious health condition” as defined under the FMLA.
Contrary to the Union’s position, the Employer contends that supervision conducted a
stand-up with employees to inform them of their rights under FMLA, and that FMLA
postings were posted on appropriate bulletin boards for employees to observe. In
summary, the Employer asserts it has shown that the Grievant acted as charged, and
requests that the grievance be denied.
POSITION OF THE UNION

The Union claims the Employer did not have just cause to issue the Grievant seven (7)
calendar day suspension on October 27, 1994. Moreover, the Union argues the Employer
violated Articles 3, 5, and 19 of the National Agreement, when it issued the suspension to
the Grievant, and violated the Family Medical Leave Act, as well as the Darrell Brown
Memo. Additionally, the Union contends the Grievant was treated in a disparate manner
by the Employer. Specifically, the Union asserts there were other employees who used
more sick leave in a less amount of time then the Grievant, however none of these
employees were disciplined. Furthermore, the Union avows the Grievant’s due process

rights were violated, by the Employer’s improper investigation of the facts surrounding the
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Grievant’s absences from work. Also, the Union avers the Grievant was subjected to
double jeopardy, in that she received an “official discussion” about the AWOL charge,
which resolved the matter, but the same issue was again raised in the Notice of
Suspension. Again, the Union claims the discipline received by the Grievant on October
27, 1994, was not meted out by the Employer in a timely manner. Further, the Union
argues the Employer failed to demonstrate the Grievant was AWOL as charged in the
Notice of Suspension. Last, the Union maintains the Employer in this case failed to follow
its own rules and regulations regarding leave provisions, such as ELM 515 and 513. As
such, the Grievant may not be disciplined. In summary, the Union requests the Notice of
Suspension be rescinded, the Grievant be made whole and the Grievant be treated properly
as a limited duty employee and afforded a position she can accomplish within her medical
restrictions.

DISCUSSION

This Arbitrator has carefully reviewed the record, pertinent testimony, post-hearing
briefs, and cited arbitration cases.

Initially, this Arbitrator concludes the Union’s claim that the Employer violated the
Darrell Brown Memo has no validity or merit in this case. Indeed, the moving papers of
this case have no mention of a Darrell Brown Memo alleged violation. The Union may
have raised a Darrell Brown Memo violation at the original arbitration hearing on June 13,
1994 before Arbitrator Lawrence, however, the moving papers do not indicate that there
was any discussion of that contention after the case had been remanded back to Step 3.
Moreover, there is no mention of a Darrell Brown Memo violation in the Union’s Request
For Arbitration on September 19, 1995. Therefore, this Arbitrator concludes this
argument was not properly raised in accordance with the provisions set forth in Article 15,
and as such will be given no consideration in deciding this case. However, the
Employer’s contention that the Family Medical Leave Act (FMLA) was not raised in the

processing of this grievance, lacks merit. The parties including Arbitrator Lawrence
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entered into an agreement on or about June 13, 1995, which states in pertinent part the

following:

agreed that this grievance, if not resolved, will be relitigated. . . . (Emphasis supplied).
The evidence indicates the Union on June 13, 1995 had raised at least the FMLA
argument in support of their position, and that Arbitrator Lawrence remanded the case
back to Step 3 to give them an opportunity to fully develop their respective contentions,
and address the issues in dispute. Indeed, that is exactly what the parties did. On August
22, 1995 the Union’s National Business Agent, Jim Williams, met with the Employer’s
representative, Porter L. Kimmel. Without doubt, the Union in this meeting once again
raised the FMLA argument in support of their position. In fact, the Employer’s Step 3

decision rendered on September 8, 1995 clearly supports the Union contention that FMLA

was raised. In that decision, Porter L. Kimmel states in pertinent part: . . .It is the

FMLA. Grievance denied. (Emphasis supplied). Furthermore, the Union’s Request For
Arbitration dated September 19, 1995 expressly stated that the contractual violations it
relied upon were Article 16, 19 and the Family Medical Leave Act. As a matter of fact,
National Arbitrator Mittenthal, in Case No. N8-W-0406, on pages 9-10 while addressing

the validity of a new contention being raised by the Postal Service at the arbitration

hearing, stated. ... .The difficulty here is the lateness of this argument. Article XV




Its reli hi ision did ‘ Ll hitration heari
itself. Und b ci . 1d be i . ider this belated
Article XIIT claim. (Emphasis supplied). This Arbitrator supports Arbitrator Mittenthal’s
reasoning. In this case, for whatever reason the Employer failed to render a Step 2
written decision, which is explicitly required in processing a grievance under the terms of
Article 15. However, it is quite clear as stated above, the Union properly raised the issue
of a possible violation of the Family Medical Leave Act, and the parties had an
opportunity to discuss same at their Step 3 meeting on August 22, 1995. The Employer
merely took the position that the FMLA was not arbitrable. Certainly, in the opinion of
this Arbitrator, the Employer’s claim that the Union’s contentions raised at Step 3
pertaining to a FMLA violation amount to “an ambush at arbitration” cannot be
countenanced. By all means, in the opinion of this Arbitrator, not only can both parties to
this Agreement utilize the grievance-arbitration procedure for alleged violations of its
express provisions, but the Union can also avail itself of the grievance-arbitration
procedure for alleged violations of applicable law. (See Article 3 and 5 of the National
Agreement). However, with all of this said, this Arbitrator does not believe the FMLA
has to be considered in order to adjudicate this matter, albeit the FMLA is arbitrable.

In essence, this Arbitrator must determine if the Employer had just cause to suspend
the Grievant by letter dated October 27, 1994. In the opinion of this Arbitrator, the term
“just cause” clearly implies some investigation, fact-finding and weighing of the
circumstances, prior to taking disciplinary action against employees. Due process
mandates that an Employer is obligated to investigate all of the circumstances, before
reaching any decision to discipline employees, and to give an employee a fair opportunity
to explain his or her side of the case.(Emphasis supplied)

Generally, as in this case, this Arbitrator must determine if the Grievant absenteeism
was excessive. In determining if the Employer acted reasonably in disciplining the

Grievant, this Arbitrator has given consideration to the length of, and time during which
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the Grievant had an alleged poor attendance record, the reasons for the absences, if any,
the nature of her job, the attendance records of other employees , and whether the
Employer had a clear policy relating to absenteeism, which was known to all employees
and which was applied fairly and consistently. Moreover, was the Grievant warned that
disciplinary action could result if her attendance record failed to improve.

By the same token, as the Employer so correctly argues, if it is to survive as a
business, it needs employees who will be regular in attendance and who will work, and
stay at work, when they are supposed to. Clearly, that is not an unreasonable expectation
in the opinion of this Arbitrator.

However, in this case the Employer did not treat the Grievant fairly. First, the
Employer charged the Grievant with being AWOL on August 17, 1994. The record is
clear the Grievant called supervision in the early hours of August 17, 1994 from Spokane,
Washington to report car trouble. Shortly after her return to work she was asked by
management to provide copies of repair bills. The Grievant explained her friend repaired
her car, so she had no repair bills to provide. To this Arbitrator that appears to be a
reasonable explanation for not having repair bills. Both Branch President Chris Fey and
the Grievant indicated the Grievant received an official discussion from Mr. Akers
regarding this matter, and the parties left Mr. Akers office with the understanding the issue
was resolved. This Arbitrator finds that testimony to be plausible. If Mr. Akers really had
decided shortly after August 17, 1994, that the Grievant absence was in fact an AWOL
situation, he certainly had reason to issue another Notice of Suspension to the Grievant,
for Irregular Attendance. Prior to August 17, 1994, the Grievant was absent on March
30, 1994, May 12, 1994, May 13, 1994, June 22, 1994 and four (4) days in June 1994,
Nonetheless, the Employer for whatever reason waited until October 27, 1994 before
issuing its Notice of Suspension to the Grievant. This Arbitrator is convinced that the
Employer did indeed know why the Grievant was absent from work. For example, the

record indicates in late February 1994 the Grievant was offered and she accepted a limited
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duty job offer, which was later rescinded by the Employer in April 1994, However, even
prior to that event taking place, the Employer was put on notice that the Grievant had
suffered two ankle injuries while employed carrying mail. Without doubt, Article 10,
Section 5.1 pertaining to sick leave and usage of same, states: For periods of absence of

for an absence. This Arbitrator must assume the Employer requested certification from

. the Grievant for the absences between July 23 and July 28, 1994, since she received
payment for those absences. These actions by the Employer, clearly indicate to this
Arbitrator that the Employer was aware of the Grievant’s serious medical condition, and
the her work limitations. Equally important, this Arbitrator notes the Employer’s own
reference material dealing with the FMLA, charges supervisors with the responsibility for
designating whether or not an absence is FMLA qualified and to give notice of the
designation to employees, if such employees have a serious health condition, such as the -
Grievant had. There is no doubt in the opinion of this Arbitrator that management knew
of the Grievant’s serious health condition, however, blatantly disregarded their
responsibility to notify the Grievant of her FMLA rights for qualified FMLA absences.
Additionally, there was no evidence in the record that the Employer after being made
aware of the Grievant’s medical condition, required her to provide current certification
from a health care provider that the FMLA definition of a serious health condition was
met. These requirements are mandated by the Employer’s own regulations. However, in

the instant case, the Employer did not comply with its own regulations dealing with this

issue.

In the same vein, this Arbitrator is of the opinion the Employer failed to properly
investigate this matter prior to issuing the October 27, 1994 Notice of Suspension to the
Grievant. Moreover, there was no investigative interview held with the Grievant prior to

meting out the suspension. Frankly, this Arbitrator was somewhat taken back by the

testimony of Postmaster Baldus, who testified under oath that he had no idea of why the
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Grievant was absent from work. Taken at face value, this admission makes the

Employer’s case untenable. Article 16, Section 8 of National Agreement states: In no

. . .
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concurred in by the installation head or designee. (Emphasis supplied). Obviously, if

the Postmaster the individual charged with reviewing suspensions of his employees, had

no idea why the Grievant was absent, this Arbitrator concludes he did not properly review
the case prior to issuing the suspension.

In particular, this Arbitrator is of the opinion that Charge No. 1 given by the Employer
as a reason for the Grievant’s suspension is clearly stale. As a rule, it is an essential aspect
of industrial due process that discipline be administered promptly after the commission of
the offense which prompted the discipline. Moreover, as in this case, such a delay in the
imposition of discipline clearly leads an employee into a false sense of security that his
conduct is acceptable to an employer. Further, this Arbitrator was struck by the fact that
albeit the Grievant was being charged with AWOL for August 17th absence, not one of the
Form 3971’s introduced at the hearing stated such a fact. Clearly, this is contrary to the
Employer’s own rules and regulations dealing with Form 3971s.

In review, this Arbitrator notes the Grievant was also treated in a disparate manner in
her use of sick leave versus co-workers. During the period in dispute, the Grievant used a
total of 88 hours of sick leave. On the other hand, some employees used more sick leave
than the Grievant, however, the record indicates they received no discipline. For example,
the record shows that Carrier Wiggens utilized 480 hours of sick leave in just a few
months, while Carrier Fraker used 320 hours of sick leave and Carrier Olney used 160
hours of sick leave. The general rule is that disparate treatment such as unequal treatment
for similar conduct will not be tolerated by arbitrators. This Arbitrator without

reservation supports that rule.
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Thus, based upon the record and for the reasons stated above, this Arbitrator
concludes the Employer did not have just cause pursuant to the terms of the National
Agreement to issue a Notice of Suspension to the Grievant on October 27, 1997.
AWARD

The grievance is sustained. The Employer shall rescind the Notice of Suspension
issued to the Grievant on October 27, 1994, and purge copies of same from appropriate
records, including the Grievant’s personnel file. The Employer is directed to make the

Grievant whole for any lost wages, plus interest at the Federal Judgment Rate.

Dated this 24th day of June, 1997
Tacoma, WA W//

Donald E. Olson, Jr. /‘Gbitrator
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There is no doubt that the grievant reported for work under the influence of alcohol, and
that he is admitted alcoholic. Management clearly had the right, under Article 16 of the 2001
National Agreement to issue discipline for the grievant’s misconduct. However, this Arbitrator
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in EAP and Alcoholics Anonymous. Article 35 of the National Agreement binds the parties to
“consider favorably in disciplinary action proceedings” the grievant’s participation in EAP.
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ISSUE

The Step B Team framed the issue in this matter as:

Does Management have just cause to remove (the) employee?

BACKGROUND

The grievant, at the time of the aggrieved disciplinary action, was a City Letter Carrier
assigned to the Waldo Carrier Annex in Kansas City, Missouri. At the time of his removal, the
grievant had approximately nineteen years of service. Three prior disciplinary actions were live
in August of 2004, one letter of warning and two seven calendar day suspensions. One of these
prior disciplinary suspension was for being under the influence of alcohol when he reported to
work.

The record shows that the grievant reported for work under the influence of alcohol on
August 16, 2004. The grievant was given a Breathalyzer test for blood alcohol which showed
that he was legally intoxicated (.135%). The grievant admits that he is an alcoholic.

At present, the record shows that the grievant is participating in Alcoholics Anonymous
and that he sought assistance through the parties’ EAP when this disciplinary action was taken
against him.

The Union filed a timely grievance protesting the removal of this grievant which was

denied. The parties at Step B of the grievance procedure declared this matter to be at impasse



and the parties stipulated that the present matter is properly before this Arbitrator pursuant to

Article 16 of their 2001 National Agreement.

POSTAL SERVICE’S POSITION

The position of the Postal Service is that it had just cause to remove this grievant from his
position as a City Letter Carrier. There is no dispute that the grievant was legally intoxicated,
while on the clock, on August 16, 2004. There is also no dispute that this misconduct was
clearly known to the grievant to be unacceptable conduct in violation of 661.54 of the Employee
and Labor Relations Manual (and other regulations). There is also no dispute that the grievant
had prior discipline in his record, including a seven calendar day suspension for being under the
influence of alcohol.

A pre-disciplinary interview was conducted on August 31, 2004, during which the
grievant indicated that he could handle a few beers, but could not drink hard liquor because his
liver did not function properly. He went on to say that he would have to reserve his drinking for
when he was on vacation. When challenged, the grievant then changed his position to say that he
could not drink at all.

The Union has raised a couple of meritless defenses. The Union contends that
progressive discipline was not followed in this matter and was therefore not corrective. In fact,
the grievant was given a fourteen day suspension, which was subsequently reduced to seven days
for having reported to work intoxicated. Further, reporting for work under the influence of

alcohol is a very serious matter for which removal is appropriate for the first offense and does not



require progressive discipline to be corrective.

The Union also claimed the grievant did not know of his liver condition, and therefore did
not intend to report for work drunk. Frankly, this Union contention is utterly without merit. The
grievant simply could not have missed the fact that he was impaired by alcohol, and it was clear

that he was seriously impaired by the blood alcohol levels he was experiencing on August 16,

2004.

Further, the Union argues that management failed to follow proper procedures in sending

the grievant for a blood alcohol test on August 16, 2004. The fitness for duty procedures urged
by the Union in this matter require a matter of days, not minutes to implement and are simply not
applicable to matters where alcohol use is reasonably expected, as was the case in this matter.
Management is confident that the Union’s absurd contentions with respect to this matter will be
dismissed by the arbitrator.

In assessing the propriety of a particular penalty, it has been held that an arbitrator’s role
is not to second-guess management’s reasonable and good-faith attempts to arrive at the
appropriate measure of discipline. Clearly the arbitrator should hesitate to set aside or reduce a
penalty in the absence of a showing that the penalty was arbitrary, made in bad-faith, or clearly
wrong. The Union has failed to show that management erred in any fashion in determining that
removal was the appropriate penalty in this case. Therefore, this Union contention must also be
dismissed.

Management has discharged its burden to prove with a preponderance of the credible
evidence that the grievant committed the offenses for which he was removed. The record of

evidence also clearly shows that there was no violation of any due process requirements and that




the penalty assessed in this matter was appropriate to the grievant’s offense and record.
Therefore, management respectfully requests that the arbitrator sustain the removal of this
grievant as being for just cause, and to deny the Union’s grievance in its entirety as being without

merit.

UNION’S POSITION

Management has failed to show that it had just cause for the removal of this grievant.
The record shows that the grievant’s actions of August 16, 2004 lacked intent, and that
management made several serious errors with respect to the grievant’s contractually guaranteed
due process rights. Management also failed to consider the 19 years of service the grievant had,
and the other mitigating circumstances in this record.

The grievant in this case, as of August of 2004, was going through a difficult domestic
division. He is the father of two children, of whom he has custody, and that their primary
residence was with the grievant. Add to these difficulties the fact that the grievant is an
alcoholic, and that he suffers from serious health problems associated with his alcoholism --
cirrhosis of the liver and Hepatitis C. It is within this context that the events of August 16, 2004
transpired.

The grievant reported for work, after having drank a few beers the day before, and was
required to take a Breathalyzer test, in which it was determined that his blood alcohol level was
.135%. It was not then known to the grievant that his cirrhosis and Hepatitis caused alcohol to

not metabolize normally. He did not drink immediately before coming to work, or at work, but




rather the day before. A reasonable man would have believed that having drank in the afternoon
of the day before reporting for work, that the alcohol would have metabolized and he would have
been alright to work. There was simply no intent on the grievant’s part to violate the rules
proscribing intoxication at work or drinking.

Further, there is a particular process to be followed in requiring an employee to submit to
a fitness for duty physical, and that process was not followed in this case. That failure to follow
the proper process in determining the grievant’s fitness for duty resulted in obtaining evidence
subsequently used against this grievant that was improper.

Management also failed to follow progressive discipline in this case. Alcoholism is a
disease, and as such, requires assistance from management in rehabilitating the employee.
Article 35 of the parties’ National Agreement makes clear that management is to give favorable
consideration to any employee who voluntarily enters the EAP program in an attempt to salvage
his Postal career, as this grievant did. Further, the grievant only had a seven calendar day

suspension on his record, and management choose to skip the fourteen calendar day step and

improperly proceed to the removal of this grievant. This removal therefore is not progressive and

violates the parties’ mutual understanding as expressed in Article 16 of their 2001 National
Agreement.

Finally, management also cited prior discipline that has not yet been adjudicated in
arriving at the decision to remove this grievant. This is improper, and the Arbitrator ought not
consider that suspension in determining the propriety of this aggrieved removal.

The grievant is a recovering alcoholic. He has come to grips with the fact that he is

saddled with this disease for a lifetime and is he working diligently to overcome this serious




handicap and maintain his sobriety. The Union submits his actions, while serious, do not rise to
the level of removal considering the procedural errors made by management in this case and the
clear mitigating circumstances that exist in this matter.

The Union respectfully requests that the Arbitrator sustain this grievance, and return him
to his former bid position as a City Letter Carrier, and make him whole in every respect for this

wrongful removal.

ARBITRATOR'S OPINION

The record in this matter shows that the grievant was, in fact, on the clock in the Waldo
Carrier Annex in Kansas City on August 16, 2004 and was under the influence of alcohol. This
fact is not disputed by the parties, and it is also not seriously disputed that the grievant was
aware, or should have been aware, that such conduct was proscribed by the Employee and Labor
Relations Manual, as cited in the Notice of Removal (Joint exhibit 3). In this Arbitrator’s
considered opinion, these undisputed facts demonstrate that there is just cause for disciplinary
action against this grievant.

The only challenge offered by the Union was that there was no intent by the grievant to
violate the ELM’s proscription of being under the influence of alcohol while on the job. This
Arbitrator rejects that argument — the grievant is an alcoholic, knew he was an alcoholic, and
admits to having drank alcohol on the day before he was scheduled to work. Whether this is
negligence or intent is irrelevant, it is sufficient that he reported to work under the influence for a

finding of misconduct in this matter.




The controversy between these parties concerning the removal of this grievant focuses on
several issues. The parties are at odds as to whether progressive discipline must be used in
matters involving intoxication during working hours and on Postal property. The Union alleges
that Management’s requiring the grievant to submit to a Breathalyzer test was inconsistent with
the proper process used in fitness for duty examinations. Finally, the Union claims that
Management ignored the numerous mitigating circumstances which the Union alleges exist in
this case. This Arbitrator will examine each of these issues, in turn, in the following paragraphs

of this opinion.

Progressive Discipline

The Union argues that management is obliged to follow the Letter of Warning, Seven Day
Suspension, Fourteen Day Suspension, and then Removal progression of discipline in this case.
There is a lack of unanimity among arbitrators concerning whether discharge is the appropriate
penalty for being under the influence of alcohol while on the job. The Postal Service provided
several citations of cases where an employee was under the influence of alcohol while on duty
and was discharged for the offense.' The reasoning in these cases is cogent, and specific to the
facts in those cases.

In the case before Arbitrator McAllister, the grievant there had been forewarned that

being under the influence of alcohol while on the job was regarded as a serious matter and would

' Arbitrator McAllister, in re Maidelich, JOOR-4J-D 0212597; Arbitrator Dorshaw in re
Woods, G0O0C-4G-D 02211588



likely result in termination should it happen again. This is similar to the history of the grievant
presently before this Arbitrator, there are both prior warnings and discipline in this grievant’s
record.

As in the McAllister case, the grievant came to work while under the influence of alcohol,
but unlike the McAllister case there is no clear evidence that this grievant had consumed alcohol
while on duty or on Postal property. In fact, the facts in this matter are consistent with the
grievant’s claim that his alcohol consumption was on August 15, 2004. In any event, it is clear
that arbitrators view, within context, that being under the influence of alcohol while on the job is
a very serious matter, and for more egregious examples of this misconduct, discharge may result
for the first offense, and clearly without necessarily following the normal progression of
corrective discipline associated with less serious misconduct. However, it is clear that a
progression of discipline for less egregious intoxication cases is often required by arbitrators.?

The Union’s contentions that management must follow their proposed progression of
discipline is not supported by a simple preponderance of evidence. This simple construction of
Article 16 also puts to rest the Union’s contention that all previous discipline, under these facts
and circumstances, must be adjudicated before proceeding to removal for this offense. A
removal for an egregious act does not require prior discipline, and without a showing of harm in
the citation of such unadjudicated prior discipline, it cannot serve as a basis to overturn this

removal.

2 See Elkouri and Elkouri, How Arbitration Works, sixth edition. Washington, D.C.:
Bureau of National Affairs, Inc., 2003, pp. 777-78 for further discussion.
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Fitness for Duty

The Union cites the procedures to be used in requiring an employee to submit to a fitness
for duty examination. The process, as the Union correctly points out, requires the approval of
Postal Authorities above the Annex’s management. However, the management of the Waldo
Carrier Annex has the responsibility to assure that employees are not intoxicated. To require the
formalities required of a fitness for duty examination under reasonably normal circumstances, in

this Arbitrator’s considered opinion, is harsh and absurd; in addition, it would deny management

the rights guaranteed under Article 3 of the National Agreement to maintain the efficiency (and

safety) of operations.

For management to require that the grievant submit to a Breathalyzer test to ascertain
whether he is legally intoxicated is not a violation of his contractual rights where there is
reasonable cause to believe he may be intoxicated. In this case there was probable cause to
suspect the grievant’s intoxication. The grievant is expected to operate motor vehicles on the
public thoroughfares, and as such, if stopped by law enforcement authorities would be required to
submit to the same Breathalyzer test. In this case, the grievant was not required to do anything
that would not have been reasonable to expect as a condition of operating a motor vehicle in the
State of Missouri.

This Arbitrator finds no merit in the Union assertion that the grievant’s contractual rights
were somehow compromised by the manner in which he was required to submit to the subject

Breathalyzer test.




Mitigating Circumstances

Article 35 of the parties’ 2001 National Agreement states in pertinent part:

An employee’s voluntary participation in the EAP for assistance with alcohol and
/ or drug abuse will be considered favorably in disciplinary action proceedings.

Arbitrators have given a grievant’s participation in EAP weight as mitigative
circumstances which is clearly authorized by Article 35 of the parties’ 2001 National
Agreement.” Again, the egregiousness of the offense of being intoxicated while on the clock
must be considered when applying Article 35, as well as the grievant’s history of previous
attempts to control his alcoholism. In this case, the grievant is participating in EAP and AA
programs, having failed in at least one previous incident to control his alcoholism. Failure at the
first attempt is not uncommon, and when that failure is two years in the past, without intervening
failures, it cannot serve to preclude the application of this portion of Article 35 in this specific
case.

The grievant is also a long service employee. He has 19 years of service, albeit, with

3 Arbitrator Stidman, C8N-4T-D 332432, Arbitrator Zack, N8C-1L-D 22078 and this
Arbitrator in C4N-4J-D 28090.
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three prior l.ive disciplinary actions. There is an element of a bank of good will which must be

considered by such long service in these sorts of cases. In this particular case, the history of
discipline clouds the issue of whether a bank of goodwill remains with a positive balance.
However, given the nature of this particular offense, and the fact that he did not operate a motor
vehicle on the clock, or for that matter any other exacerbating facts, the grievant’s long service
must be considered a mitigating circumstance.

In this Arbitrator’s considered opinion, Article 35, in conjunction with the grievant’s 19
years of service are sufficient to require that he be given one final chance to remain sober and
salvage his Postal career. Therefore, in this Arbitrator’s considered opinion the grievant’s

removal must be ordered reduced to a long suspension.

The proper remedy in this case is that the grievant be reinstated to his bid position as a
City Letter carrier in the Waldo Annex in Kansas City, Missouri. The grievant’s reinstatement
shall be without back pay or benefits, but without loss of seniority. The aggrieved removal is
ordered reduced to a long suspension. The grievant is hereby forewarned that another incident of

intoxication while on the job will result in his removal from the Postal Service.
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Place of Hearing: Boston, MA GMF

Date of Hearing: August 12, 2011

Award: This grievance is sustained in part, and denied in part.

Date of Award: August 23, 2011

AWARD SUMMARY

The Service demonstrated that the grievant continually failed to be regular in attendance,
and warranted discipline, however the Union demonstrated that a just cause provision was
not adhered to, thus mitigating the penalty.




STATEMENT OF PROCEEDINGS

This matter was presented at a hearing on August 12, 2011 at the Boston, MA GMF,
pursuant to the grievance-arbitration provisions of the 2006-2011 Collective Bargaining
Agreement also known as the Agreement between the National Association of Letter
Carriers, also known as the Union, and the U.S. Postal Service, also known as the Service.

The parties to this proceeding were provided a full, fair, and impartial opportunity to
present their respective positions, to present witnesses, argument, and evidence. Each
advocate was well prepared, articulate, and professional.

The Service called three witnesses on their behalf - Mr. Fernando Oliveira, Supervisor,
Customer Services/Acting Manager, Ms. Le-Von Jean-Pierre, Supervisor, Customer Services,
and Mr. Buddy Crosby, Manager, Customer Services at Roxbury, MA.

The Union presented Mr. Keith Meridith, Roxbury Station Steward, Mr. Michael Kidd, Area
Steward, and the grievant, Ms. McCormack. (The arbitrator was informed that the grievant
since married and now is known as Clark.)

At the request of the parties, all witnesses were duly sworn prior to presenting their
testimony.

Each party presented oral Opening and Closing statements.

At the conclusion of this hearing, the Service provided the Arbitrator with four previously
issued regular panel arbitration awards, all of which I have reviewed each thoroughly and
shall offer comment where/when applicable during the discussion part of this award.

The parties submitted JOINT EXHIBITS consisting of the following:
J-1, the Agreement

J-2, Moving papers, consisting of Pages 1-183




The Service provided one exhibit:

5-1, ERMS Report dated August 9, 2011 for Pay Period 16, week 2 of 11.

The parties did not agree to any STIPULATED FACTS.

ISSUE AS FRAMED BY THE PARTIES

The parties agreed that the issue as stated by the Step B Team shall represent the same for
this matter.

“Did Management have just cause pursuant to Article 16 to issue the Grievant a Notice of
Removal on February 11, 2011 for Failure to Be Regular in Attendance? If not, what shall
the remedy be?”

BACKGROUND

The grievant has been a letter carrier for approximately six years at the Roxbury, MA
station. She was issued a Notice of Removal (NOR) dated February 11, 2011, and charged
with “Failure To Be Regular In Attendance”. The dates cited for her absences are October 4,
2010, November 16t and 17, 2010, December 27t%, 28%, and 29%, 2010, January 5%, and
January 7%, 2011.

She was previously issued a “Letter of Warning” dated January 20, 2010, a 7 day
suspension dated April 13, 2010, and a 14 day suspension dated June 9, 2010, all for
“Failure To Be Regular In Attendance.” {See J-2, Page 1 & 2}

The grievant claims that the Service did not have “just cause” to issue the subject removal
notice, and used absences that were scheduled in advance, and/or covered by the Family
Medical Leave Act (FMLA}.




CONTRACT PROVISIONS CITED
ARTICLE 16, DISCIPLINE PROCEDURE

Section 1. Principles:

“In the administration of this Article, a basic principle shall be that discipline should be
corrective in nature, rather than punitive. No employee may be disciplined or discharged
except for just cause such as, but not limited to, insubordination, pilferage, intoxication
(drugs or alcohol), incompetence, failure to perform work as requested, violation of the
terms of this Agreement, or failure to observe safety rules and regulations. Any such
discipline or discharge shall be subject to the grievance-arbitration procedure provided for
in this Agreement, which could result in reinstatement and restitution, including back pay.”

POSITION OF THE PARTIES IN THIS MATTER

U.S. POSTAL SERVICE

The Service maintains that it had just cause for the action taken toward the grievant. The
Service offers that she has been placed on notice many times in the past, as evidenced by
the prior discipline issued to her, as notated on the NOR.

The Service argues that all of the grievant’s absences were unscheduled and that the
approval was for “pay purposes”, and states further that unscheduled absences are those
which are not scheduled in advance, the previous week.

The Service contends that the November 16 & 17, 2010 dates cited were properly charged
as unscheduled, just by the subject of such absence, and was properly changed from sick
leave to emergency annual leave because the grievant was not entitled to “bereavement
leave”, as an uncle is not considered immediate family.

The Service further maintains that the December 27t 28t and 29% 2010 absences were
not covered by the FMLA at the time of the action, and that even if they had been; the
number of other absences still warrants her removal.




The Service states that all proper procedures were followed by the supervisor, and
manager during the investigation and processing of this action, the grievant was given a
fair and full opportunity to respond during a pre-disciplinary interview, and the grievant
understood the reasons for the interview. The Service offers that the PS Form 3971’s that
were provided by the grievant were similar to that information generated by the ERMS
report, and was taken into consideration by the responsible parties before issuing the NOR.

Finally, the Service argues that the grievant has had a continuing attendance problem, and
despite many opportunities for improvement, she has failed to do so, and the removal
notice is issued for just cause. The Service asks that the grievance be denied in its entirety.

THE NATIONAL ASSOCIATION OF LETTER CARRIERS

The Union maintains that only this notice should be considered, as all other discipline has
been adjudicated.

The Union argues that there is no just cause to remove the grievant, and that the Service
rushed to judgment in issuing such, with the supervisor having been at the station for a
very short time before she conducted the pre-disciplinary interview with the grievant.
Further, the supervisor did not have the original PS Form 3971’s for the dates later cited
and relied upon a computer generated form that differed from the original forms.

The Union states that the Service failed to consider these differences after the grievant
herself provided originals to the supervisor, even though the forms demonstrated the
absences were approved in advance, and some were pending an appeal to the FMLA, and
therefore should not have been cited until such appeal was finalized.

The Union maintains further that the discipline issued was punitive in nature, and the
result of a shoddy investigation. The Union cites the advance approval of the absences, the
lost Form 3971, which are to be maintained for a two year period by the Service, the
supervisors inability to settle the grievance and return the grievant, if she so desired, the
dates later cited by the Service in the NOR were not discussed with the grievant during the
PDI, and the fact that the grievant was not properly informed of the nature of the January
11, 2011 interview.

The Union also cites the supervisor’s reliance on a local policy of “not more than three
unscheduled absences in three months” as being in conflict with the ELM 510, which states
that each attendance case should be judged independently and on its own merits.



The Union further argues that the supervisor who initiated the removal action lacked
sufficient knowledge and information to proceed with such discipline, noting the lack of
original PS Form 3971’s, and her reliance upon attendance matters that preceded her at the
Roxbury station.

The Union argues that the tests of “just cause” were not followed throughout the
investigation, deliberations, and action taken, and therefore, this grievance should be
sustained in favor of the grievant, and the removal overturned, and the grievant made
whole.

DISCUSSION & OPINION OF THE ARBITRATION

There remains overwhelming arbitral, and legal precedent concerning an employer’s
rightful expectation that their employees be at work when scheduled to do so. The Service
provided this Arbitrator with only four such cases, including one issued previously by
myself, and no doubt they could have provided countless others. The first rule of
employment is that the employee will come to work - absent that expectation no company
can maintain any semblance of efficiency or order.

There is no dispute that the grievant was absent on the dates cited within the Notice of
Removal. Further, there is no dispute that the Service has the burden to prove that just
cause existed to issue this discipline, and that removal was the appropriate penalty.

The grievant, with almost six years of postal employment has a lengthy portfolio of absence
related discipline during that relatively brief period. (See J-2, Pages 66-79) Given that
history, including other absence related issues not considered in the NOR, I am left with no
doubt that the grievant was aware of her rightful obligations to be regular in attendance.

The legitimacy of such absences is normally a consideration of mitigating circumstances
when considering the penalty. The Union has argued that the unexpected death of the
grievant’s uncle caused two such absences cited in the NOR, November 16 & 17, 2010, and
certainly such a hardship can induce an unscheduled absence just by the nature of such an
unfortunate occurrence. However, if this unscheduled absence had been the exception
instead of the rule, I would envision the Service proceeding differently. Any good will that
should have been in existence appears to have been used up long ago.




The dates cited for December 27 through 29, 2010 have been presented as qualifying for
protection under the Family Medical Leave Act after initially being denied in error. The
Service argues that at the time of the NOR these dates was denied, and therefore subject to
citation. Further, the Service offered testimony at hearing that even if the December dates
had been protected, there remained sufficient absences to warrant the grievant’s removal.
Further, the Union argued that the Service was required to await the outcome of the
grievant’s appeal of these dates before the FMLA coordinator and knowing there was an
appeal, should not have cited them. That would appear the more prudent course to take
under the circumstances, particularly when one considers the apparent confusion that
existed in the FMLA coordinator’s office due to his retirement and replacement.

The earlier October date and January 5% date cited do not appear to offer much dispute,
however the January 7t date cited is argued to be the cause of an unexpected snow storm
that prevented the grievant from reporting for duty. There was considerable argument
offered by the parties during the hearing as to the validity of this “snowstorm”, how many
others may/may not have been absent that day, and how it was settled. However, I would
suspect, like the absence related to the death of the grievant’s uncle, if this “snowstorm”
absence had been an exception to a pattern of behavior previously established by the
grievant, the Service may have viewed it differently, and certainly I would have.

There is no dispute that all employees experience unforeseen circumstances that impact
their ability to schedule leave “in advance” that would allow the Service to make alternate
arrangements to cover the employee’s absence. The reasons for such are varied. The Union
maintains that the grievant’s absences were approved “in advance”, and therefore, not
unscheduled. Irespectfully disagree. The question that a responsible entity must
determine is how soon “in advance” an employee should seek to be absent from work so
that such an absence does not negatively impact its operations and mission. I do not find it
unreasonable to inform the employees that “scheduled” absences should be submitted by
the close of business on the Tuesday preceding the request. That allows the supervisor the
opportunity, if available, to cover such an absence. That appears to be the process, as
testified at hearing, for the Roxbury station. Article 3, Management Rights of the
Agreement provides that opportunity.

I find it creditable that absences such as occurred by the grievant were approved for “pay
purposes”, and did not absolve the grievant of her obligations to be regular in attendance.



The Union correctly argues that the elements of Just Cause, as stated in the Agreement, the
Joint Contract Administration Manual (}-CAM), and other established tribunals must be
proven by the Service in matters such as this. The J-CAM offers that this criterion is the
“basic” considerations that a supervisor must employ prior to undertaking discipline.

Arbitrators frequently rely upon what is known and accepted as “The 7 Tests of Just Cause”
that is also offered in the J-CAM. The Union argues that the 31 test, “Did the Employer,
before administering the discipline to an employee, make an effort to discover whether the
employee did in fact violate a rule or order of management.”(See Just Cause, The Seven
Tests, A Koven & S. Smith, 2nd edition BNA, 1992) was violated by the Service. The Union
argues that the Service failed to complete a thorough and objective investigation. I find, for
the most part, that the Service did so.

First, did the Employer give forewarning of the possible consequences of her discipline?
The previously issued discipline clearly outlines the possible outcome.

Was there a reasonable rule? As I stated earlier, there is well established precedent of an
employer’s right to expect the employee to be regular in attendance.

Did the employer, before issuing the discipline make an effort to discover if the employee
did in fact violate a rule? The supervisor conducted a pre-disciplinary interview with the
grievant and her representative on January 11, 2011. While there remains sorme dispute
regarding the pre-set questions the supervisor asked of the grievant, I do not find the PDI
to have been lacking in opportunities for the grievant, or her representative to provide
input.

Was it a fair investigation? Here is where I find troubling examples that give pause to the
penalty imposed. The supervisor admits that the Service “lost” the original PS Form 3971's
for the dates cited in the NOR, and during the PD], fills out new Form 3971’s, and has the
grievant sign them. The supervisor then uses the new forms as a basis for imposing the
removal action. I find this to be inherently unfair. While her motives may have been well
placed, and she appeared very credible and sincere during her testimony, recreating
documents at the expense of the grievant, to use in discipline against the same grievant is
unfair. The supervisor responsible originally for the approval/disapproval of these
submissions left off important information, such as checking off scheduled/unscheduled
boxes. In recreating this information and using it for these purposes it served to undermine
the credibility of a fair investigation. (See J-2, Pages 119, 121,123,125 127, 128)




Further, it is undisputed by the parties that the Service is required to retain such forms for
two years, likely for just such reasons.

Further, it appeared that the supervisor relied upon a “district policy”, or policy credited to
the ERMS procedure that called for discipline for three absences in three months. Sucha
“policy” would create a “Table of Penalties” which is not subscribed to in the Postal Service,
and conflicts with the ELM attendance requirement provisions.

I have no doubt that the grievant was placed on notice of her obligation to be regular in
attendance. The record bears this out. I am sympathetic to her illnesses and recent bad
fortune, however in spite of such; the Service rightfully can expect employees to fulfill their
first obligation in the employee-employer relationship ~ to come to work as scheduled.

That said, the Service, when imposing the equivalent of industrial death upon an employee
must adhere to all contractual provisions, and the just cause provisions fully. In the
removal of an employee, there are no second chances for the employee. Once it is imposed
and upheld on appeal, that employee’s life is altered permanently. Many times there is good
reason for such action, and this Arbitrator has upheld such in the past. However, to
rightfully and impartially uphold such a penalty, the great burden of the arbitrator is to
insure that the penalty imposed is right and just. In the instant case, I do not find that to be
so. While the grievant is clearly deserving of discipline for her absences, even excusing
those purportedly FMLA covered, removal in the instant case cannot be sustained in light of
the Service’s unattained consummation of all of the just cause provisions.

The grievant should take note of her precarious position. She has accumulated a
horrendous attendance record in a brief time despite many chances given her by the
Service to improve. I dare say this will be her last. I doubt the Service will err again.

The previously issued decisions offered this Arbitrator by the Service advocate do uphold
the requirement to be regular in attendance, even if the absence is due to a serious illness,
injury or personal crisis. | agree with those decisions but find the instant case, for the

reasons cited above to offer slight mitigating circumstances that warrant a lessor penaity.




10.

AWARD

This grievance is denied in part. I find that discipline is warranted for the absences relied
upon, even excusing those that may have been covered by FMLA.

The grievance is sustained in part. I find that the issuance of a removal, at this time, is
excessive in light of the reasons cited above, and substitute such with a thirty (30) day
suspension. The grievant shall be made whole in all other regards related to this only.

Respectfully Submitted,

a

)
Donald J. Barrett, Arbitrator Datﬂ' 7« ) i /’
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AWARD

Based on the foregoing, the Grievance is sustained.

The Grievant shall be returned to work. The 14-Day suspension that was reflected on his
record prior to the current Notice of Removal (NOR) discipline shall remain on his record. That
14-Day suspension shall remain active and shall be tolled and extended to remain on his record for
whatever remaining period he had left for it to remain on his record at the time of the current
discipline, starting with his return to work date. The Grievant’s NOR shall be rescinded and purged
from his record. The Grievant shall be made whole for all lost wages and benefits, including missed
overtime.

April 23, 2023 Lo Ue 7G5
Earlene R. Baggétt-Hayes, E

./ Arbitrato
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BACKGROUND

Scotty Khamdaraphone (hereafter referred to as Khamdaraphone or “the Grievant™) was
hired as a City Carrier Assistant (CCA) on November 30, 2013, and was converted to a Career
City Carrier on November 29, 2014. On September 1, 2022, the Grievant was issued a Notice of
Removal (NOR) with a charge of Failure to Maintain a Regular Work Schedule. The Postal Service
maintains that the Grievant has been provided multiple opportunities to correct his unacceptable
attendance and has failed to do so. The Grievant had previously received a 7-Day Suspension and

two 14-Day Suspensions. One of the 14-Day suspensions was a conversion from a prior NOR.

In response to the NOR contained in the present matter, The Union filed a grievance
alleging violations of Articles 16, 35, and 19 via the M-39 section 115 of the National Agreement.
The matter matriculated through the various steps of the grievance procedure and the parties failed
to reach an agreement; therefore, it was submitted to arbitration for resolution. According to
contractual procedures, the undersigned was appointed to hear and decide the matter in dispute.
An in-person arbitration hearing was conducted on February 8, 2023. During the hearing, the
parties were afforded full opportunity to present testimony and documentary evidence, and to put
forth arguments for their respective positions. Both parties elected to submit written closing briefs,
which were duly received and distributed. The record was closed upon receipt of the respective

briefs.
ISSUE

Submitted by the Union:

Did management have just cause to issue the Grievant the Notice of Removal dated September 1,
2022, for the charge of failure to maintain a regular work schedule, and if not, what is the
appropriate remedy?

Submitted by the Service:

Did management have just cause to issue the Grievant the Notice of Removal for Failure to
Maintain a Regular Work Schedule, and if not, what is the appropriate remedy?



The Arbitrator finds that the issues are significantly similar and that the inclusion of the
NOR date is inconsequential. Accordingly, the issue statement presented by the Postal Service is

preferable and will be relied upon in this document.

RELEVANT CONTRACT AND OTHER PROVISIONS
(in relevant part)

Article 16
Section 1

PS Section 8
In no case may a supervisor impose suspension or discharge upon an employee unless the

proposed disciplinary action by the supervisor has first been reviewed and concurred in
by the installation head or designee.

Joint Contract Administration Manual (JCAM)

Page 16-2. “Was a thorough investigation completed? Before administering the discipline,
management must make an investigation to determine whether the employee committed
the offense. Management must ensure that its investigation is thorough and objective. This
is the employee’s day in court privilege. Employees have the right to know with reasonable
detail what the charges are and to be given a reasonable opportunity to defend themselves
before the discipline is initiated.”

Corrective Rather than Punitive: The basis of this principle of corrective or progressive
discipline is that it is issued for the purpose of corrective or improving employee behavior
and not as a punishment or retribution.

M-39, Section 115

PS ELM 511.43 “Employees are expected to maintain their assigned schedule and must
make every effort to avoid unscheduled absences. In addition, employees must provide
acceptable evidence for absences when required.”

PS ELM 665.41 “Employees are required to be in regular attendance.



POSITIONS OF THE PARTIES

Position of the Postal Service

The Postal Service complains of the Grievant’s long history of unacceptable attendance,
back to 2014, and reports a repeated pattern of unscheduled leave. This is offered in support of its
claim that the Grievant has no propensity to be regular in attendance. Also, prior discipline made
the Grievant keenly aware of the consequences of non-attendance. The Grievant has continued to
incur unscheduled absences and has failed to demonstrate that he is trustworthy and can be a

productive employee.

The Grievant received due process protections as he had the opportunity to put forth
information during the investigative interview. The CBA does not require a set number of

questions. All other tenets of just cause have been established.

The Grievant was removed consistent with progressive discipline options as his file
contains a prior 7-Day suspension and two 14-Day suspensions. Faith and trust that the Grievant
will be in regular attendance cannot be restored. Although suggested by the Union, Management
is not required to consider a 30-day suspension or restricted sick leave. The Union is incorrect in
its assertion, and unable to prove, that Customer Services Manager, Jacob Gunther, commanded

that Ms. Dominguez issue discipline.

The grievance should be denied.

Position of the Union

The Postal Service must put forth clear and convincing evidence that the Grievant’s
removal meets the just cause standard. However, the Service failed to establish just cause prior to
disciplining the Grievant. The Service denied the Grievant due process and failed to conduct a
thorough and objective investigative interview. The investigative interview was inadequate
because only three or four (3 or 4) questions were asked. The Service failed to ask any probative
questions to determine the who, what, when, where, and why regarding the Grievant’s unscheduled
absences. Nor did the Service request medical documentation to support the Grievant’s absence of
August 8, 2022, once he mentioned it. The Grievant has received discipline in the past for failure

to have regular attendance and as a result of his prior disciplinary record he has significantly
4



improved and has regularly presented for work. The absences for which the Grievant was
disciplined are inappropriate as he took bereavement leave and actually worked on one of the
charged dates. Also, the absences are significantly less than the number he has experienced in prior
disciplinary actions. The assessed discipline is punitive in nature, particularly since the Grievant’s
attendance has drastically improved since his latest 14-day suspension. Accordingly, the Union
insists that the Union’s grievance must be sustained and the Notice of Removal (NOR) must be
rescinded and purged from the Grievant’s record. Additionally, the Grievant should be made whole

for all lost wages and benefits, including missed overtime.

ANALYSIS

As this matter involves discipline, the Postal Service bears the burden of establishing just
cause for the issuance of the discipline. Regarding the quantum of proof, in a discharge case such
as this one, the Service’s evidentiary responsibilities are rooted in the just cause tenets, which place
high obligations on the Service to establish that each has been met. For this reason, this Arbitrator

is satisfied that the preponderance of the evidence standard is reasonably applied.

First and foremost, this Arbitrator clearly understands the importance of regularity in
employee attendance in order to arrange for work schedules and efficiency in customer service.
Also, a lack of regular attendance significantly causes the Service to incur additional costs.
Management rightfully asserts that it has the right to expect employees at a minimum to report for
work and to do so on a regular basis. According to the Postal Service, in this instance, the Grievant
had an overall unacceptable attendance record. The Service makes numerous references to the
Grievant’s history. The Service emphasizes that Mr. Khamdaraphona acquired 10 unscheduled
absences during the 11 months between his being hired and later converted to regular. Based on
the Arbitrator’s reading of the record, that was many years ago. The Service preys upon the
longstanding history of unacceptable attendance exhibited by the Grievant and reminds them that
they are not confronted with just a singular episode in this matter. The specifics, however, were
not presented. The Arbitrator is not inclined to rely on this information without proof, particularly
since the burden rests with the Service. More importantly, the Arbitrator does not find the
information on the Grievant’s absences dating back to 2014 to be particularly relevant based on

the current charges.



The Arbitrator looks to the Postal Service to prove that what it claims to have occurred did
in fact occur. The Postal Service claims that the Grievant was irregular in attendance and provides
as its support a list of unexcused dates including 7/05/22, 07/07,22, 7/11/22, 7/13/22, 8/8/22,
8/17/22, and 8/24/22. Testimony revealed that this information was inaccurate. In this regard, the
Service did not establish that that which was claimed to have occurred is what occurred. Although
the Service maintains that the actual charge of irregular attendance remains the same, even though
there were corrections to be made to the proposed list, the Grievant nonetheless has failed to

maintain regular attendance.

In an analysis of the just cause principles, the Arbitrator is required to interpret the tenets
of just cause based on the evidence presented. The Arbitrator finds, and the facts do not dispute,
that there are clear rules regarding the mandatory nature of regular attendance. Also, the case file
does not reflect that there were issues raised over whether the rules were equitably enforced, or
any claims of untimeliness. In the Arbitrator’s view, the severity of the discipline, which was a
removal, was reasonably related to the infraction itself, although that is not to say that the removal
was necessarily appropriate. Further, in reviewing the just cause standards, no evidence was
presented to challenge whether the discipline is in line with that usually administered. While the
seriousness of the employee’s past record was mentioned by the Service, as stated above, no
specific information was provided other than to complain that the record had been a problem since

over ten (10) years ago.

The Union contends that Management failed to conduct a thorough investigative interview
regarding the alleged offense, which is another required consideration under the just cause
analysis. During the investigative interview, there were three (3) questions, and another purported
question, asked of the Grievant. The Union argues that during previous investigative interviews,
the Service listed and asked specific questions, but failed to do so in the current matter. The Union

views this as a flaw. The questions asked in the current matter are:

1. Do you understand? That the investigative interview could lead to discipline, and
that cooperation is required. The Grievant responded “Yes.”

2. Are you aware that you are required to be regular in attendance? The Grievant
responded “Yes.”

3. Do you have anything you would like to add to this investigation concerning your
6



unscheduled absences? The Grievant responded “8/8 — day after I had heat
exhaustion.”

The Union complains that the Service failed to ask sufficient follow-up questions. The
record reflects that the Service advised Mr. Khamdaraphone that he had unscheduled absences and
presented a list of the dates for his response(s). The Arbitrator is not deterred by the number of
questions asked during the investigative interview. Nor does the CBA dictate that a certain number
of questions must be asked. Nor is there a template of what must be specifically asked or exhausted.
The Grievant acknowledged that during the investigative interview, the unscheduled absence dates
were provided to him. According to the Service, he was asked about the dates (although testimony
did not reveal that they were specifically “called out” as in previous cases) cited on the NOR and
was given the opportunity to provide any relevant information. The testimony also reveals that
the Grievant only stated that one of the absences, 8/8/22, was due to heat exhaustion, and provided
no additional information regarding the others. The Arbitrator notes that the Grievant was
specifically asked if there were anything else that he wanted to add. The Grievant’s file was devoid
of any indication of a heat-related illness. Nor was there any OWCP claim or request OCWP
related to any heat exhaustion. As a consequence, the Arbitrator is convinced that the Grievant
knew the dates for which he was being disciplined and had sufficient opportunity to provide
additional information. Further, although the Grievant stated that he was caught off guard when
he was called into the investigative interview meeting, he did not claim that he never learned of

the meeting’s purpose.

The Union references Arbitrator Lumbley (E16N-4E-d 20120368 (C-34784), which alluded
to the decision in Case No. FO6N-4F-D 11040838/NALC No. 01-188086 (2011) addressing the
[Employer’s] need to “approach the Investigative Interview with an open mind.” However, in the
instant case, no evidence was convincingly placed on the record to establish that the Postal Service

was predisposed in any way.

There are several quirks in this case that cause the Arbitrator to take pause. First, the Letter
of Removal of 9/28/2022 had on its subject line “LOW?” representing “Letter of Warning, and
made references to “LOW” or “Letter of Warning” throughout the letter. The Service describes
this as a “typo,” but the Union challenges the Service’s attention to detail which is required in a

case rising to the level of removal.



Second, the evidence presented during the hearing established that the record was otherwise
not exactly accurate. That same purported Letter of Removal reflected that the Grievant was
charged with an absence on July 11; however, he worked 8.2 hours on that date. Additionally, the
record did not reflect that the Grievant took bereavement leave due to the death of his grandmother
on July 5 and July 7, although there was conflicting testimony over whether the Grievant provided

funeral documentation before the Formal A meeting.

The Grievant’s current disciplinary file contains three (3) pieces of discipline which include
a 7-Day suspension and two (2) 14-Day suspensions. With the Grievant’s most recent unscheduled
absences, this certainly gives the Postal Service ammunition to strike while the iron was hot. The
Arbitrator, however, questions whether the iron was actually hot because the record and other
evidence upon which the Service relied was not totally reliable. The Arbitrator notes that under
Bereavement Leave, the JCAM indicates that documentation evidencing the death of the
employee’s family member is required only when the supervisor deems documentation desirable
for the protection of the interest of the Postal Service. Clearly, Bereavement days should not be
counted as unscheduled leave. It went unchallenged that the Grievant provided the bereavement
documentation. There was no evidence presented that the information was previously requested
and the Grievant refused or failed to present it. Also, it was established that Mr. Kmadaraphone
worked on 07/11/22, although reflected erroneously in the Letter of Removal. The record was not
clear on whether he was penalized for any failure to work scheduled overtime on 07/11/22. NALC
Formal A Representative, Ryan Dercher, testified that the Service was aware that the Grievant’s

absence dates had been improperly used against the Grievant. This contention was not proven,

however, the burden is not on the Union in this matter. The Postal Service did not convincingly

argue against it.

A third quirk, in this case, is the Postal Service openly concurs that there were dates cited
on the NOR, but later determined that those “forgiven” dates were not necessary to prosecute the
discipline. The Service acknowledges that some improper coding had taken place, but indicates
that the discipline assessed was still supported by the Grievant’s other absences and that the

incidental typos do not alter the Grievant’s actual failure to report for regular attendance.



If the Arbitrator were to subscribe to this argument, then the question becomes, “Because
some of the listed dates may be retractable, at what point did the Postal Service determine that it

was appropriate to issue the NOR?” For the Arbitrator, the answers to this inquiry would be a wild

guess, particularly since the Service did not provide proofs to respond to this inquiry.

The Service clamors that there was no basis to conclude that the Grievant’s attendance
would improve. This Arbitrator sees it differently, particularly based on the Grievant’s most recent
record, which went unchallenged. That record reflects that there has been an improvement.
Because the Grievant’s attendance has improved, the Arbitrator will not assume that it will just get
worse. If it does, however, both sides continue to have provisions to address it. The Arbitrator is

inclined to focus on what has occurred more recently. But the employee is not off the hook.

The Arbitrator found Station Manager Mr. Gunther’s testimony that missing one (1) day of
work defeats the definition of being “in regular attendance” as not being probative. This testimony
was confusing to the Arbitrator because if that is the case, few if any employees would be in regular

attendance.

Fourth, returning to the just cause standards, the Arbitrator is reminded that embodied in

another tenet is the requirement that the discipline be corrective, rather than punitive. The
discipline must be assessed in a manner that is intended to improve the employee’s behavior, rather
than punish it. The Arbitrator is not persuaded that the Grievant is beyond rehabilitation based on
his recent record. His attendance has significantly improved. As pointed out by the Union, he

missed three (3) days within 51 days. This represents a notable improvement since the Grievant’s

prior 14-Day Suspension. Also, the Grievant indicated that he thought, and had been advised by
his supervisor, that his attendance had improved. This was never abashed by the Service. Although
the Service alluded to three (3) additional occurrences between the NOR and prior to Step B, the
Arbitrator is not inclined to consider these accusations because they do not appear to be within the

purported violation period and no additional information was provided.



The Arbitrator is inclined to distinguish the McDowell Arbitration (CT 18T-1C-D
19458174) matter proffered by the Service from the current case. In that case, the Service
determined that further discipline would not have any corrective effect. As this Arbitrator sees it,
removal does not have a corrective impact as the terminated employee no longer has the job. But
if a corrective effect is apparent while the employee is still working, perhaps the ultimate goal of
rehabilitating the employee has been reached. It is clear in the current case that the prior 14-Day
suspension did have a corrective effect in that the Grievant’s attendance record improved
significantly. This fact lends itself to support the claim that there was a curative effect resulting
from his prior suspension. Also, in the same case that the Postal Service cited as a comparable, the
Grievant had a short work history. In the current case, the Grievant’s longevity bodes in his favor.
This Arbitrator is inclined to determine that the Service should have issued a lesser disciplinary

action than removal if any at all.

Although it was alleged during the hearing, the Union did not establish through any
contractual provision or other documents that the Postal Service was required to place the Grievant
on a 30-day suspension before a removal. Nor did the Union prove that the Grievant was entitled
to restricted sick leave. As the Service points out, the language in ELM 513 is optional, and not

mandatory language.

Finally, Contrary to the Union’s claim, no persuasive evidence was placed into evidence
to convince the Arbitrator that the discipline was issued by a command decision rendered by the

acting Manager, Jacob Gunther.

CONCLUSION
The Arbitrator fully recognizes the need to have employees at work and that the Service
must be able to expect that employees will regularly appear for work. Irregular attendance is a
grave issue and problem in the workplace. However, assessing discipline during a period of
apparent improvement is not what the parties, the contract, or the progressive discipline process
intended. Taking into consideration the Grievant’s tenure with the Postal Service, his prior record,

and his recent propensity to improve, in the Arbitrator’s view, the discipline was overly harsh.

To the Arbitrator, it is certainly understandable that typos and/or other clerical errors may
occur while preparing a Letter of Removal. But what the Service is contending is that even without

considering those dates that may have otherwise been excusable, the Grievant’s record was so
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egregious that the NOR should still stand. The Arbitrator is not convinced. The accurate number
of unexcused absences is less than what is reflected in the NOR. The Grievant’s record reflects an
improvement since his prior discipline. If the dates that were improperly considered as unexcused
absences are converted to excused absences, or something else, this bolsters the Grievant’s record
with a more favorable appearance. Also, even though the Service indicates that the revised record
would have been sufficient to support the Grievant’ NOR, the Arbitrator does not know this to be
factual and is not inclined to guess. Finally, although the Arbitrator does not find that the
Grievant’s due process rights were violated as the investigative interview was sufficiently
conducted, the discipline that resulted from the process was overly harsh. Based on the totality of
circumstances, the Arbitrator finds that the discipline was rooted in a punitive, rather than

corrective, framework. Just cause was not established.

AWARD

Based on the foregoing, the Grievance is sustained.

The Grievant shall be returned to work. The 14-Day suspension that was reflected on his
record before the current Notice of Removal (NOR) discipline shall remain on his record. That 14-
Day suspension shall remain active and shall be tolled and extended to remain on his record for
whatever remaining period he had left for it to remain on his record at the time of the current
discipline, starting with his return to work date. The Grievant’s NOR shall be rescinded and purged
from his record. The Grievant shall be made whole for all lost wages and benefits, including missed

overtime.

The Arbitrator retains jurisdiction of this matter for sixty days solely to respond to inquiries

regarding the remedy. /

April 23, 2023 ISl —Z ¢

7.
Eaflene Baggett—Hayés, Arbit;at
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