*** Very General Grievance Contentions; there are so many variables in attendance discipline that you will need to tailor based upon your own circumstances. Review the PDI, Just Cause Worksheet (if provided), 3972, and Key Indicator Report for missing dates, FMLA certification, and any other discrepancies ***

NALC Grievance # ______________________

Line 17

Union Contentions:

This grievance concerns a [Level of Discipline] issued to [John Smith] on [xx/xx/xx] for [List The Charges: Failure to Discharge Duties, etc.]. The Union will show that this discipline was procedurally flawed and not issued for Just Cause.

First, the Union would like to discuss the benefit of sick leave. An employee’s sick leave is a negotiated benefit, not a gift. The NALC and USPS collectively bargain over employee benefits, and with every negotiated item, there are concessions involved. The Postal Service accepted the present program as part of a collective bargaining agreement.

Article 10:

Article10 section 5 (exhibit xxx) states in relevant part,

10.5 Section 5. Sick Leave

The Employer agrees to continue the administration of the present sick

leave program, which shall include the following specific items:

A. Credit employees with sick leave as earned.

B. Charge to annual leave or leave without pay (at employee’s

option) approved absence for which employee has insufficient

sick leave.

C. Employee becoming ill while on annual leave may have leave

charged to sick leave upon request.

D. For periods of absence of three (3) days or less, a supervisor may

accept an employee’s certification as reason for an absence.

Sick Leave. Article 10.5 provides for the continuation of the sick leave

program, whose detailed regulations are contained in ELM Section

513. Section 513.1 defines sick leave as leave which “insures employ-

ees against loss of pay if they are incapacitated for the performance of

duties because of illness, injury, pregnancy and confinement, and medi-

cal (including dental or optical) examination or treatment.”

Sick Leave.

The Employer agrees to continue the administration of the present sick leave program, which shall include the following specific items:

A. Credit employees with sick leave as earned.

ELM 513:  

ELM 513 (exhibit xxx) states in relevant part,

513 Sick Leave

513.1 Purpose

513.11 Sick Leave for Employee Incapacitation

Sick leave insures employees against loss of pay if they are incapacitated for the performance of duties because of illness, injury, pregnancy and confinement, and medical (including dental or optical) examination or treatment.

Sick leave for full time letter carriers is accrued at 4 hours per bi-weekly pay period, or 13 days per year. As stated above, this benefit is negotiated to insure employees against loss of pay if they are incapacitated.

This carrier’s positive sick leave balance indicates that he has not taken advantage of this benefit beyond the contractually negotiated limits.

Just Cause Principle:

JCAM pages 16-1 and 16-2 (exhibit xxx) state in relevant part,

Just Cause Principle

The principle that any discipline must be for “just cause” establishes a standard that must apply to any discipline or discharge of an employee. Simply put, the just cause provision requires a fair and provable justification for discipline.

Corrective Rather than Punitive 

The requirement that discipline be corrective rather than punitive is an essential element of the just cause principle. In short, it means that for most offenses management must issue discipline in a progressive fashion, issuing lesser discipline (e.g., a letter of warning) for a first offense and a pattern of increasingly severe discipline for succeeding offenses (e.g., short suspension, long suspension, discharge). The basis of this principle of corrective or progressive discipline is that it is issued for the purpose of correcting or improving employee behavior and not as punishment or retribution.
This disciplinary action charges the carrier with being irregular in attendance. The Union will show that substantial procedural errors denied the grievant his due process rights and that this discipline was not issued for Just Cause.

City Carrier John Smith was issued a 7-Day Suspension on 2/11/2022 for “Failure To Be Regular in Attendance/AWOL” (exhibit xxx). The Union will show that this discipline was procedurally flawed and not issued for Just Cause.

A 7-Day suspension cannot stand the test of Just Cause without prior discipline being cited in the disciplinary letter. This disciplinary notice states,

“Be advised the following elements of your past record have been considered in deciding to take this action: (Cite live discipline only!)”

No discipline is cited and therefore none has been considered. The Postal Service may attempt to amend this disciplinary letter at a future date, but that would be improper. These are the charges filed against the letter carrier and the NALC is basing their arguments on these charges as written. This 7-Day Suspension cannot be considered corrective in nature when the Service has not considered a lesser level of discipline for the listed absences. The Key Indicator Report (exhibit xxx) provided to the NALC also lists no prior discipline from 6/25/21 – present.

Carrier Smith used Emergency Annual Leave from 1/18/22 – 1/20/22. This should be categorized as one absence, yet each day has instead been tabulated as an individual absence. 

Also, during the PDI, Station Manager Rodriguez asked if Smith was aware that documentation must be provided for emergency annual leave requests (PDI notes, exhibit xxx). Smith replied that this had never been explained to him. There are two important pieces of information that should be noted in this line of questioning by the Postal Service. Firstly – John Smith is a fairly new employee and he explained that he had never been made aware of a requirement for documentation. Secondly – and more importantly – this makes it clear that Smith was never asked for supporting documentation until this time. As a matter of fact, question #5 of the PDI specifically asks, for the first time, if this letter carrier has documentation for his absences. Carrier Smith replied in the PDI that he did have documentation, but not with him. Management issued the current discipline without a review of this documentation. Numerous regional arbitrators have concluded that absences cannot be questioned as legitimate if they were not done so at the time of the incident. (exhibit xxx - C-04163, exhibit xxx - C-00296, exhibit xxx - C-29554).

It is clear in the Key Indicator Report that the Postal Service had already entered the listed absences as AWOL, regardless of any documentation to be provided. It is also clear in this report that the words “no action” appear 13 times prior to John Smith being issued this 7-Day Suspension. 

M-39, section 115.1 (exhibit xxx), states in relevant part,

115.1 Basic Principle

In the administration of discipline, a basic principle must be that discipline

should be corrective in nature, rather than punitive. No employee may be

disciplined or discharged except for just cause. The delivery manager must

make every effort to correct a situation before resorting to disciplinary

measures.

M-39, section 115.3 (exhibit xxx), states in relevant part,

Obligation to Employees

When problems arise, managers must recognize that they have an obligation to their employees and to the Postal Service to look to themselves, as well as to the employee, to:

a. Find out who, what, when, where, and why.

b. Make absolutely sure you have all the facts.

c. The manager has the responsibility to resolve as many problems as

possible before they become grievances.

d. If the employee’s stand has merit, admit it and correct the situation. You

are the manager; you must make decisions; don’t pass this

responsibility on to someone else.

The manager has a responsibility to resolve problems prior to them becoming grievances. These sections of the M-39 state that, “The delivery manager must make every effort.”  The Postal Service could have placed Carrier Smith on restricted sick leave had they properly reviewed Form 3972 and given the carrier proper notification under the language of ELM 513.39 (exhibit xxx). 

513.391 Reasons for Restriction

Supervisors or installation heads who have evidence indicating that an employee is abusing sick leave privileges may place the employee on the restricted sick leave list. In addition, employees may be placed on the restricted sick leave list after their sick leave use has been reviewed on an individual basis and the following actions have been taken:

a. Establishment of an absence file.

b. Review of the absence file by the immediate supervisor and higher levels of management.

c. Review of the absences during the past quarter of LWOP and sick leave used by employees. (No minimum sick leave balance is established below which the employee’s sick leave record is automatically considered unsatisfactory.)

d. Supervisor’s discussion of absence record with the employee.

e. Review of the subsequent quarterly absences. If the absence logs indicate no improvement, the supervisor is to discuss the matter with the employee to include advice that if there is no improvement during the next quarter, the employee will be placed on restricted sick leave.

513.392 Notice and Listing

Supervisors provide written notice to employees that their names have been added to the restricted sick leave listing. The notice also explains that, until further notice, the employees must support all requests for sick leave by medical documentation or other acceptable evidence (see 513.364).

513.393 Recision of Restriction

Supervisors review the employee’s PS Form 3972 for each quarter. If there has been a substantial decrease in absences charged to sickness, the employee’s name is removed from the restricted sick leave list and the employee is notified in writing of the removal.

Under the Just Cause Principal and M-39, section 115.3, the Postal Service is obligated to attempt to correct problems prior to issuing discipline and this is a tool at their disposal to do so.

After reviewing the 3972 for Carrier Smith as provided to the NALC (exhibit xxx), The Union observed that there is no recorded absence for 1/4/2022, and yet this date is cited as one of the considered absences in this disciplinary action. No other evidence has been provided that the carrier was absent on this date. In a discipline case, the burden of proof is on the Postal Service to support with evidence that the carrier is guilty of the charges. An accusation, standing alone, is not proof of misconduct. Arbitrators have ruled that the Postal Service must prove that all of the charges are accurate for the discipline to stand the test of Just Cause. While Regional Arbitration decisions are not binding upon the parties, they do serve to demonstrate how other respected members of the arbitration community have ruled on similar issues. The Union provides the following decision from Arbitrator Leonard Bajork; 

In H94N-4H-D 97053759 (May 10, 2001) (exhibit xxx), Arbitrator Bajork concludes:

Moreover, the Employer’s argument that either charge separately would have been sufficient to sustain the removal penalty is respectfully incorrect. The quantum of proof concept and therefore the Employer’s burden in discipline cases before arbitration requires evidence, measured against a preponderance standard, of each and every charge brought. The axiom is “charge what you may, but prove what you charge” – therefore the need to cure or amend charges before the commencement of hearing.

In 4J 19N-4J-D 22413809 (April 18, 2023) (exhibit xxx), Arbitrator Baggett-Hayes concludes,

To the Arbitrator, it is certainly understandable that typos and/or other clerical errors may occur while preparing a Letter of Removal. But what the Service is contending is that even without considering those dates that may have otherwise been excusable, the Grievant's record was so egregious that the NOR should still stand. The Arbitrator is not convinced. The accurate number of unexcused absences is less than what is reflected in the NOR. The Grievant's record reflects an improvement since his prior discipline. If the dates that were improperly considered as unexcused absences are converted to excused absences, or something else, this bolsters the Grievant;s record with a more favorable appearance. Also, even though the Service indicates that the revised record would have been sufficient to support the Grievant' NOR, the Arbitrator does not know this to be factual and is not inclined to guess . . . Based on the totality of circumstances, the Arbitrator finds that the discipline was rooted in a punitive, rather than corrective, framework. Just cause was not established.

Article 19:
The M-39, section 115, ELM 513 and the listed MOU’s are incorporated into the National Agreement through Article 19 (exhibit xxx), which states in relevant part,
HANDBOOKS AND MANUALS
Those parts of all handbooks, manuals and published regulations of the Postal Service, that directly relate to wages, hours or working conditions, as they apply to employees covered by this Agreement, shall contain nothing that conflicts with this
Agreement, and shall be continued in effect except that the Employer shall have the right to make changes that are not inconsistent with this Agreement and that are fair, reasonable, and equitable.
Conclusion:

The Union has shown procedural errors in the issuance of this discipline. 

A 7-Day Suspension is being issued without any cited prior discipline on record for Carrier Smith. A basic Just Cause principal is that Discipline must be corrective and progressive. Leaping to a 7-Day Suspension violates the Just Cause Principal.

Carrier Smith is charged with an absence on 1/4/22 for which the Service has provided no evidence for. In fact, the Employee 3972 record shows that the carrier was not absent on this date. The burden of proof going forward would shift to the Postal Service to provide evidence that this absence occurred. No such evidence has been provided in this case file. It must be repeated that an accusation of guilt is not proof of guilt. The Postal Service carries the burden of proof in discipline cases.

The Postal Service has also failed to make every attempt to correct an alleged attendance deficiency before resorting to discipline and the grievance procedure. The restricted sick leave program, as outlined in ELM 513, would be one method to address and correct attendance issues. There is no explanation from the Postal service as to why this was not attempted.

Finally, sick leave is a negotiated benefit earned by USPS letter carriers. Carrier Smith, during the time period in question, had a positive sick leave balance and a 93.5% attendance rate. He reported to work as scheduled 93.5% of the time. This is an “A” grade by any measure or testing standards, and yet the Postal Service has chosen to give this carrier a failing grade worthy of discipline. 
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