NALC Grievance # ______________________

Line 17

Union Contentions:

Beginning on [xx/xx/xx], [my installation] Postal Management began conducting 1838-c office counts on city letter carriers. The NALC will show that these office counts were conducted in violation of the M-39 and violated a binding Step 4 grievance settlement that concluded that 1838-c office counts are only to be conducted for the purposes intended in the M-39 Handbook.

Firstly, the Union will address the basis upon which the Postal Service may conduct 1838-c office counts. Contrary to the Service’s argument, there are contractual guidelines on when an 1838-c may be conducted.

M-39, Chapter14, section 141, deals only with the minor adjustment of routes. Section 141 (exhibit xxx) states in relevant part, 

 141 

   Minor Adjustments 

141.1

   Route Adjustment without Special Inspection 

141.11 

   Minor Adjustments 

141.111 

   The routes must be maintained in reasonable adjustment throughout the  

   year. In order to fulfill this requirement, local managers may find it   

   necessary to make minor route adjustments, to provide relief, add 

   deliveries, capture undertime, etc. 

141.112 

   When considering if a mail count and route inspection is necessary, 

   review the nature and scope of the adjustments needed. If the review 

   discloses that only minor adjustments are necessary, the adjustments 

   should be made from current management records and information. 

141.113

   When it is observed that a delivery unit is regularly exceeding its daily 

   authorized carrier hours, as indicated on the latest PS Form 3998, Unit 

   Summary of City Delivery Assignments (see chapter 3), management 

   must first ensure that the applicable procedures in this chapter are fully   

   implemented and enforced. Particular attention must be given to carrier 

   scheduling, receipt of mail, and carrier work methods in the office and on    

   the street. Some other areas that should be reviewed are delivery unit 

   changes in office routines, street management, and additional or more 

   beneficial segmentations of mail.

M-39 section 141.113 specifically discusses performance in relation to minor route adjustments when it states, “Particular attention must be given to carrier scheduling, receipt of mail, and carrier work methods in the office and on the street.” 

M-39 section 141.2 states,

141.2 

   Special Office Mail Counts When management desires to determine the  

   efficiency of a carrier in the office, a count of mail may be made. The 

   carrier must be given one day’s advance notification of this special 

   count. Use PS Form 1838-C to record count and time items concerned. 

   The carrier must be advised of the result of the office mail count.

Again, this excerpt follows the discussion in section 141.113 on office and street work methods in relation to minor route adjustments. “Special office mail counts” are not referred to as “normal office mail counts” or “routine office mail counts” because they are conducted for an intended special purpose – to prepare for the minor adjustment of mail routes as specified under M-39 Chapter 14.

M-39 Chapter 2 deals with Official 6-day counts of mail in regards to full route inspections. M-39 section 211.1 (exhibit xxx) states in relevant part,

211.1 

   In order to achieve and maintain an appropriate daily workload for 

   delivery units and routes, management will make at least annual route 

   and unit reviews consisting of an analysis of items listed in 214, and 

   workhours, volumes, and possible deliveries. Items listed in 213 may also 

   be utilized in the review. These reviews will be utilized to verify 

   adjustments which have been taken by management, or need to be taken 

   by management, in order to maintain efficient service.

It is important to note that the items listed in section 214 and 213 make no mention of routine office counts conducted throughout the year. Section 221.1 (exhibit xxx) goes on to describe the procedure for conducting a 6-day office count of mail as part of an official full route inspection. This section states in relevant part,  

Conducting the Count of Mail 

221 Schedules and General Rules Governing Count 

221.1 Letter Routes 

221.11 

   Schedule The count of mail on all letter delivery routes, regular and  

   auxiliary, must be for 6 consecutive delivery days on one-trip routes and 

   for 5 consecutive delivery days, exclusive of Saturday, on two-trip routes 

   or one-trip routes with abbreviated or no delivery on Saturday. It is not 

   mandatory that mail counts begin on Saturday and continue through 

   Friday so long as they are made on consecutive delivery days. 

221.12  Use of Forms 

221.121

   PS Forms 1838 and PS Form 1838-C must be used as 

   appropriate. (See Chapter 9 of Handbook M-41 for details on completion 

   by carrier.) 

221.122 All count forms should be completed daily in their 

   entirety by the manager who is also required to post daily from PS Form 

   1838 the time items for columns A through G and the volume items for 

   columns 1 through 7 on PS Forms 1840 for his or her group of routes.  

   This is required to detect errors or irregularities on forms so that the 

   manager may immediately discuss the matter with the carrier and, if 

   necessary, initiate corrective action before the next day’s count so that 

   the mistake will not be repeated.

These two sections of the M-39 are the only places in this handbook where the proper use of an 1838-c is detailed.

The parties are obligated to abide by a Step 4 decision (exhibit xxx) regarding the use of one-day office counts of mail as recorded on Form 1838-c. This decision states in pertinent part,

“…a one (1) day count of mail should be utilized for the purposes intended by the M-39 Handbook and local officials are to ensure that one (1) day counts are not used for the purposes of harassment.”

Again, the only place where an 1838-c one-day office count is intended in accordance with the M-39 Handbook, is either in Chapter 2 during a full 6-day route inspection, or in Chapter 14 when management is in the process of performing minor route adjustments. 

Routine 1838-c office counts are never described in the M-39. Furthermore section 211.1 outlines items to be reviewed on an annual basis with no mention whatsoever of routine one-day counts of mail. 

It is undisputed that there are no minor route adjustments in process for [my installation]. It is also undisputed that [my installation], is not undergoing 6-day full route inspections during this time period. 

The NALC provides copies of the following routine 1838-c one-day inspections conducted in [my installation] (exhibit xxx).

[examples below - replace with violations that took place in your installation]

The NALC asks a Step B Team or arbitrator to refer to 3 consecutive 1838-c, one-day office counts conducted on City Carrier Jane Doe (exhibit xxx). The errors found on these forms are staggering. Firstly, recording hot case withdrawals and retrieving accountable mail as deductible line 22 items is incorrect, and falsely detracts from the carrier’s performance. On 1/26/23, the supervisor recorded a total of 6 flats cased for this route. This number is laughably inaccurate. Further, the line 15 time for cutting straps on this date is recorded as 46 minutes (8:14 – 9:00). How could a carrier be cutting straps for 46 minutes for a total of 6 pieces of mail? Again, this excess line 15 time is deducted when determining a carrier’s performance. The argument that this was harmless error becomes moot when the 1838-c for 1/28/23 shows the same intentional falsifying of this letter carrier’s performance. On this date, the carrier is recorded as having a total of 19 flat mail pieces, and taking 28 minutes cutting straps for these 19 pieces of mail. On these 3 - 1838-c forms, there are no actual afternoon time entries for this carrier. Every single carrier must return accountable items, put away empty equipment, etc., and yet all of that time was not properly recorded. 

The NALC believes that the above 3 consecutive 1838-c office counts constitute harassment of this letter carrier, and this will be addressed in a separate grievance. For the purposes of this grievance, the Postal Service has violated several sections of the M-39 in the method in which these office counts have been conducted. The other 1838-c office inspections included in this case file have similar deficiencies and improper deductions of carrier time.

The Union has been informed that one of the arguments to be put forward by the Postal Service is that the 1838-c’s conducted were only for the purposes of training management staff. If this were the case, why would the same “mistakes” continue to be repeated day after day? And why would the Service insist on retaining these “training counts” in the employee’s records despite the errors? 

The entire premise that the 1838-c counts are only being conducted for training purposes is contradicted by the included email from district instructing local management across the district to arbitrarily conduct these counts based upon hours worked the previous day. 

 Burden Of Proof:

The NALC has provided a binding Step 4 decision showing that 1838-c office counts must be conducted for the purposes intended in the M-39 Handbook. It stands unchallenged and unrebutted that there were no minor route adjustments or full route inspections in progress during the time period above. The NALC has shown that the 1838-c office counts did not properly credit letter carriers with the time they used to perform office functions. None of the 1838-c forms annotate actual time entries for office time in the afternoon upon the carrier’s return from the street, with many of these forms not recording any afternoon time at all. There can be no measuring of a carrier’s office performance, regardless of the purpose or intent, without some attempt to enter factual data. While the NALC is the moving party on contractual claims, with this evidence it has provided a prima facie case and the burden of proof moving forward shifts to management that it has followed the contract. This position is supported by the following arbitration decisions;

In F94N-4F-C 96019290, August 21, 2000 (exhibit xxx), Arbitrator Snow states,
The burden of proof must be contrasted with the burden of going forward. The burden of going forward with the evidence may shift from party to party during an arbitration proceeding. The burden of proof is on the party who asserts the affirmative of an issue, and it remains with that party. But the burden of going forward with the evidence is always on the party against whom a decision would be made if no further evidence were submitted to the arbitrator . . .  if a party initially is faced with proving a universal negative, it will require only slight proof to shift the burden of going forward with the evidence to the other party. (See, e.g., Giblin v. Dudley Hardware Co., 117 All. 418 (1922); Joost v. Craig, 131 Cal. 540, 63 Pac. 840 (1901 ).) For example, if a party were required to prove as its initial claim that the other party did not have legitimate reasons of efficiency for making a decision, it would be faced with proving a negative assertion. In such a circumstance, the burden of going forward with the evidence could be shifted by slight proof because essential evidence to proving the negative would lie within the primary control of the other party.
In F98N-4F-C 02062648, November 15, 2002 (exhibit xxx), Arbitrator Snow states,

The point is that the Union, as the moving party, established a prima facie case that the Employer was not complying with the M-39 Handbook. Once the Union made a prima facie case, the burden of going forward with the evidence shifted to the Employer to prove that it complied with the parties' agreement.

The Postal Service has not met this burden. The language of the M-39 and the included Step-4 Decision is clear. The NALC has also (through an information request) been provided with an email instituting a blanket policy to conduct 1838-c office counts based upon exceeding an arbitrary office time of two hours (exhibit xxx). This email instructs local management to perform 1838-c office counts the following day on any carrier who leaves for the street after using a total of two hours or more of office time on their route. This policy does not account for whether mail volume justifies two or more hours of office time, whether mail and carrier functions are properly recorded, whether a carrier working multiple routes is documented correctly, etc. There can be no argument by the Service that this arbitrary policy measures employee performance since there is no performance level that triggers an 1838-c office count, only a standardized two hour time period. 

There has been no evidence offered by The Service to support a burden of proof moving forward that 1838-c office counts in Manchester have been conducted in accordance with the M-39 Handbook and limited to the purposes described therein.

Article 19:

The M-39 and the included Step 4 decision are incorporated into the National Agreement under Article 19 (exhibit xxx), which states in relevant part,

HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published regulations of the Postal Service, that directly relate to wages, hours or working conditions, as they apply to employees covered by this Agreement, shall contain nothing that conflicts with this Agreement, and shall be continued in effect except that the Employer shall have the right to make changes that are not inconsistent with this Agreement and that are fair, reasonable, and equitable.
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