NALC Grievance # ______________________

Line 17

Union Contentions:

A [level of discipline] was issued on [Date] to Carrier [Carrier Name] for [Charged misconduct] (exhibit xxx). The Union will show that this discipline was not issued for just cause and fatal procedural errors exist which should preclude any consideration of the merits.

The NALC, through its investigation, has interviewed the supervisor initiating this discipline. This interview, which was signed by the supervisor to validate the responses (exhibit xxx), indicates that higher level management official instructed that discipline was to be issued for any carrier exceeding 22 minutes of load time. The Union requested, and was provided a copy of this email and has included it in this case file (exhibit xxx).

JCAM pages 16-9, 16-10 (exhibit xxx) state in relevant part,

Section 8. 

Review of Discipline In no case may a supervisor impose suspension or discharge upon an employee unless the proposed disciplinary action by the supervisor has first been reviewed and concurred in by the installation head or designee . . . Concurrence is a specific contract requirement to the issuance of a suspension or a discharge. It is normally the responsibility of the immediate supervisor to initiate disciplinary action. Before a suspension or removal may be imposed, however, the discipline must be reviewed and concurred with by a manager who is a higher level than the initiating, or issuing, supervisor. This act of review and concurrence must take place prior to the issuance of the discipline. While there is no contractual requirement that there be a written record of concurrence, management should be prepared to identify the manager who concurred with a disciplinary action so he/she may be questioned if there is a concern that appropriate concurrence did not take place. For additional information on the Review of Discipline section, see National Arbitration Eischen, E95R-4E-D-01027978, December 3, 2002, C-23828. (Note that this is a NRLCA case. The NRLCA’s Review of Discipline is in their Article 16.6 and requires written concurrence.)

There have been many regional arbitration decisions over the years regarding review and concurrence. While these are regional cases and are not precedent setting, the Union provides them to a Step B Team or an arbitrator to consider how other respected members of their community have ruled on these issues.

[You should weed through these and use the ones that specifically apply to the violation that occurred in your situation. Throwing them all in will only confuse the issue.]

In W7N5RD 6601 (C-8315), August 16, 1988 (exhibit xxx),Arbitrator James B. Barker Ruled:

It is further concluded that the Postal Service failed to comply with the mandate of Article 15 that the supervisor at Step 1 of the grievance process have authority to resolve the grievance.

The provisions of Article 15, Section 2(b) declares that in any Step 1 discussion, the supervisor shall have authority to settle the grievance. The Union contends and arbitral authority cited and submitted by the Union supports the concept that local supervision is solely responsible for determining whether misconduct warrants discipline, and that when higher-level authority does more than advise by taking over the decision-making role and eliminating the contractual responsibility of local supervision, a substantive due process violation occurs. See e.g. Opinion and Award of Arbitrator Jonathan Dworkin in Case Nos. C1R-
4H-D 31648 etc.; Opinion and Award of Arbitrator Nicholas H. Zumas in E1R-2F-D 8832 and  Opinion and Award of Arbitrator Edmund W. Schedler Jr. in S1N 3W D 2205. As demonstrated by the two first-cited awards, these standards apply to disciplinary action arising under Article 
16, Section 6.

Despite the gloss placed upon the matter by and through the testimony of Supervisor Lorrelo and Postmaster Rambo, the clear preponderance of the evidence established that Lorello's involvement was essentially that of a role player and mere conduit in the analytical and decisional process leading to the suspension of the grievant. He was a passive, reluctant and, to a large degree, apologetic cog in the process which was dominated throughout by MSC personnel and procedural expertise.

That Lorello agreed with the decision to suspend when it came down to him In the form of the Notice of Suspension in which he made no changes, is hardly the equivalent of volitional, participatory determination by local supervision required by the National Agreement. Mere concurrence in the suspension decision made by MSC after it came down from the MSC is not sufficient under the Agreement. See Case No. E1R-2F-D 8832, supra. By then the decision in which he had had no influence in shaping had been made for him. The nature and degree of discipline to be imposed had been dictated by the MCS. The failure of Supervisor Lorello to carry out his responsibility under Article 16, Section 8 rendered the Notice of Indefinite Suspension issued the grievant In the present case a nullity, and deprived him of procedural due process.  

Moreover, the Union is correct in its further contention that Supervisor Lorello possessed no genuine authority at Step 1 to settle the grievance. Although never instructed in this regard, it is implausible to assume that Lorello was free to act in a manner inconsistent with the determination made by and imposed upon Lorello by the MSC. "Can one realistically assume that the supervisor had authority to settle the grievance in this situation where the (indefinite suspension) action has been initiated by the Sectional Center Director of Employee and Labor Relations? Obviously not, and the Step 1 procedure was no more than a charade.  See Opinion and Award issued by Arbitrator William J. Lewinter in Case No. S4N-3P-D 19737, at pages 17 and 18.  See also Case No. E1N-2U-D 7392 decided by Arbitrator Nicholas II. Zumas.

It is concluded that in this case, like the two aforesaid, the Article 15 Step grievance process fashioned by the parties was circumvented and rendered ineffective by the absence of genuine authority of the supervisor to settle the grievance at Step 1. and a denial of due Process resulted.

AWARD -

The grievance is sustained. 

In S7N3WD 38271 (C-11504), December 17, 1991 (exhibit xxx) Arbitrator J. Reese Johnston Ruled:

It is difficult for a supervisor who works for a postmaster to have much discretion when the postmaster has imposed discipline upon an employee.  It becomes impossible in my judgment for the provisions of Article 15 quoted above to have any meaning when the immediate supervisor states at the step 1 meeting that he knows nothing about the case.

Since the Post Office through its immediate supervisor to the Grievant failed to meet the requirements of Article 15 quoted above, I find that there was a failure of due process and therefore this denial eliminates the necessity to decide this case on its merits

In S4N3FD 29534 (C-6530), October 7, 1986 (exhibit xxx) Arbitrator Robert G. Williams Ruled:

The parties in their infinite wisdom have negotiated a provision placing the initial authority and responsibility for administering discipline on an employee's Supervisor.  In the same paragraph the Union agreed its Stewards would have the same authority to settle grievances.  Apparently, the parties wanted all to know including Supervisors and Stewards that they should exercise their authority and settle cases at the first step of the grievance procedure.  This contractual pronouncement encourages early settlement of disputes by both parties, certainly an enviable purpose.

When higher-level authority does more than advise: when it takes over the decision-making role and eliminates the contractual responsibility of local supervision -and then concurs in its own decision, a substantive due process violation occurs  

Arbitrator Dworkin then concluded the grievance must be sustained and the Grievant reinstated with back pay. Before reaching this conclusion Arbitrator Dworkin reviewed the "split award" approach of Arbitrator J. Earl Williams, (Case NOS. S8N-3W-D 28220, 29835, 29834 and 30217, 1981), and rejected it on the grounds of the "Steelworkers Trilogy" cases confining arbitrators to the interpretation and application of the collective bargaining agreement, not dispensing their brand of industrial justice.

Arbitrators have long recognized that conditions precedent to arbitration must be met before a grievance is arbitrable.  For example, time limits for each step in the grievance process must be met by the Union.  A grievance must be reduced to writing and include certain information. If a Union and Grievant fail to comply with these formalities, their case is denied on procedural grounds when it is held not to be arbitrable.  In other words, the Union and Grievant may lose a meritorious case simply because they did not follow the procedural conditions precedent to arbitration. The parties negotiate and adopt these procedures. Arbitrators will enforce them.

Unions negotiate grievance formalities applicable to management to enhance the possibilities of settlement in the earlier stages of the grievance-arbitration process.  A management who disregards these formalities deprives a Union of possible settlement opportunities.  Such a management fails to comply with the conditions precedent to arbitration.  They should be barred from presenting their case or asserting a defense in arbitration, just like a Union is barred from presenting its claim or defense in arbitration when it fails to meet time limits or other conditions precedent to arbitration.

In this case the collective bargaining agreement sets out quid pro quo grievance formalities.  The Supervisor and Steward must have the authority to settle a grievance at Step 1 meetings.  If the Steward does not have the authority to settle a Step 1 grievance, the Union has failed to satisfy one of the conditions precedent to arbitration.  If the Supervisor does not have the authority to settle a Step 1 grievance, management has failed to satisfy one of the conditions precedent to arbitration.  

AWARD -

The Grievance is hereby sustained in accordance with the opinion.  The Grievant shall be reinstated with full seniority and back pay minus any unemployment compensation or earnings from other employment.

In S4N3DD37683 (C-7381), August 15, 1987 (exhibit xxx), Arbitrator J. Earl Williams Ruled:
Arbitrator  Holly,  in many postal awards such as S8N-3D-D-34092, has  made  clear  that there must be evidence of a formal request for  discipline  by the immediate supervisor and a concurrence by higher  level  authority.  Thus, in the case referenced above, he held it to be a violation when there was not a written record, particularly of the concurrence.  Arbitrator Sobel, in a prior case at the Montgomery Post Office, S4N-3D-D-33151, overturned a discharge based upon fraud re medical conditions.  While he did not  believe the Postal Service proved the case on the merits, he was   particularly  thorough   and  caustic  in  regard  to  his conclusion  re  procedural  violations.  Among the violations, he concluded   that   there was no evidence that the immediate supervisor initiated the discipline; thus, it was impossible to meet the requirements of review and concur.  Further, Arbitrator Holly,  in  S8N-3F-D-9885,  and  other arbitrators including this one,  have  pointed  out  that,  when  the  supervisor  does  not initiate  the  disciplinary  action, he is precluded from meeting the  requirements  of  15.2(b) which indicate that the supervisor will have the authority to settle the grievance at Step 1.

In S4R3QD 20845 (C-908), September 8, 1986 (exhibit xxx), Arbitrator John F. Caraway Ruled:

The Union contends that the merits in this case should never be considered because of serious procedural deficiencies in the Post office case.  These deficiencies arise from a failure to comply with the requirements of Article 16, Section 6.

Article 16, section 6 provides the employee with "due process".  It requires the immediate supervisor or in an installation of less than twenty (20) employees the Postmaster, make a recommendation as to the discipline action to be taken.

These principles have been recognized by a number of Arbitrators.  In a decision by Arbitrator Zumas, [Case No. E1R-2F-D8832, decided February 10, 1984] a Rural Letter Carrier was removed.  The local Postmaster not knowing how to proceed, contacted the MSC.  This office took over and made the decision to terminate the employee.  Finding that the Post Office's action violated the National Agreement, Arbitrator Zumas stated:

"Implicit in the language of Article l6.6 is the requirement that a supervisor (or a postmaster in a small installation) make a recommendation or decision as to the imposition of discipline before referring the matter for concurrence to higher authority.  All such decisions, of course, are subject to review either within or outside the installation depending on the size of the facility.  It follows that the decision to impose discipline or the nature of the discipline may not be initiated, as in this particular case, outside the installation by higher authority.  As outlined above, Eberly made no recommendation and no decision with respect to disciplining Grievant;  he merely concurred in the termination decision after it came down from the Lancaster MSC.  Failure to carry out his responsibility under the National Agreement rendered Eberly's issuance of the Notice of Removal a nullity." 

To the same effect see the decision of Arbitrator Dworkin in Case Nos. C1R-4A-D 31648 and 31707 decided on January 12, 1985.

In a case in which the facts are analogous to the instant case, Arbitrator Howard reversed a discharge; Case No. E4R-2F-D 2136, decided November 14, 1985.  In this case the Arbitrator found the postmaster made the decision to remove the employee and also concurred in his own decision.  Explaining his reasoning, the Arbitrator stated at page 7 of his decision:

“Secondly, the provisions of Article 16, Section 6 of the Agreement were clearly violated in the manner in which the discipline was assessed.  The Notice of Removal was signed by Manager of Customer Services Donald C. Norman and concurred in by Postmaster George A. Fahey.  (Joint Exhibit 3, Service Exhibit 7).  Yet, the testimony of postmaster Fahey makes clear that Manager Norman had nothing to do with the decision at all, and, in effect, master Fahey either concurred in his own decision or one from higher authority, rather than one from lower authority, as the provisions of Article 16, Section of the Agreement require. In either case, the Grievant failed to receive an independent review of his removal as the language of Article l6, Section 6 requires.  A subordinate manager as contrasted to a superior manager cannot be expected to accord the independence of review that the Agreement requires, and obviously the review of one's own decision is no review at all.  On these narrow grounds, the discharge of the Grievant must be overturned."

In F90N4FD 94064790 (C-14209), January 20th 1995 (exhibit xxx), Arbitrator Edwin R. Render concluded:

The Union contends that the facts are fairly obvious that postmaster Fuller was the one who initiated the discipline.  She investigated the matter to the extent that it was investigated in the Beverly Hills Post Office and she directed Mr. DeVille to issue the emergency suspension and the removal letter. It was obvious from Mr. DeVille's testimony that he did not investigate the matter. Furthermore, he was not even present when the Grievant was interviewed on two occasions by postmaster Fuller, The contract and supervisors' manual are quite specific that an employee is entitled to present his side of the story to the discharging official before the decision to discharge has become final. The Grievant was deprived of this opportunity in this case. According to the Union, in effect, what happened in this case was that the postmaster told Mr. DeVille to fire the Grievant. Mr. DeVille followed her instructions.  Then the postmaster acted as the reviewing and concurring official. This is a clear violation of the contract. Moreover, the Service's own witnesses gave unrebutted testimony that Mr. DeVille had very little, if anything to do with the entire investigation and drafting of the letter of removal. 

In S4N3TD 46556 (C-7860), April 8, 1988 (exhibit xxx), Arbitrator Irvin Sobel Ruled:

The above chronology more than amply indicates that the decision to remove the Grievant was made at the Sectional Center headquarters in Lubbock.  It is quite apparent that Supervisor Nadeau despite his protestations to the contrary de-facto lacked the authority to settle the grievance at his level.

Two arbitral precedents both by Arbitrator Nick Zumas in analogous fact situation sustained grievances because the decision to discipline came down from a higher headquarters.  In the decision whose fact situation was the most analogous to this one (Case #E1R-2F-D 8832) Zumas stated;

"Additionally, the Step Procedures in Article 15 of the National Agreement are intended to provide an opportunity for the parties to resolve a dispute before proceeding to arbitration.  A supervisor at the Step 1 and Step 2 levels has the authority to resolve and settle the dispute after meeting with a Grievant and his Union representative.  In this case, Murphy was the Step 1 representative and Booth was the Step 2 representative. Murphy’s decisional authority to settle the dispute at this stage was non-existent; it had been improperly usurped by Booth and the Postmaster at the Richmond facility.  As such, the grievance procedure had become “a sham.”

It is clear from the foregoing that Grievant was denied basic due process rights which are essential to a just cause determination. Under the circumstances, there is no alternative but to sustain the grievance."

In C4R4BD 35832 (C-8456), May 27, 1988 (exhibit xxx), Arbitrator William Belshaw decided:

The parties' agreement made such a procedure impermissible; the conclusion flows not only from the language but also from its earlier regard by some of the parties' other neutrals.  In Beverly Woods, S4R-3D-D 56046 (Caraway 1988), another removal decision, the arbitrator found, was made by an upper-level Director of Yield Operations.  With that conclusion he correctly said:

“A removal is procedurally defective where the higher level supervisor, in fact, makes the decision to discharge rather than the immediate supervisor.  The action...would be in violation of Article 16, Section 6.”
The conclusion followed an earlier, similar ruling. 

Iris E. Gordon, E4R-2J-D 40167 and  E4R-2J-D  38742 (Zumas, 1987).

In C1R4HD 31648 (C-4679A,B), January 12, 1985 (exhibit xxx), Arbitrator Jonathan Dworkin Ruled:

Article 16, Section 1 of the Agreement binds the Postal Service to certain principals in exercising its disciplinary authority. The Section requires that discipline be administered correctively, not punitively, and  provides that no employee may be disciplined or discharged without just cause.  In any dispute of this kind, a paramount issue is whether the Employer’s action conformed to the restrictions on Management Rights set forth in Article 16, Section 1.  In this case, however, the Union introduced a procedural issue which must be resolved before the question of just cause may be addressed. The Union maintains that the manner in which the removal was imposed violated Grievant's negotiated rights to “due process.”

In the Union's view, Article 16, Section 6 was designed to create a buffer against the possibility of injudicious or excessive disciplinary penalties. it is contended that the provision requires  that disciplinary proposals begin at the local level where supervision is best acquainted with the record of an employee and best able to judge what would constitute a sufficiently corrective response to misconduct  Higher-level authority does not enter the picture until after local supervision makes a disciplinary decision and its function is limited to concurring or dissenting.  The Union maintains that the manner in which Grievant's removal was- issued bypassed the prescribed procedure and eliminated the negotiated buffer.  It concludes for this reason alone the grievance should be sustained

Arbitrator Zumas concentrated on Article 16, Section 6 of the Agreement which he held to be a guarantee of "due process” in discipline matters.  He found that the employee's procedural rights were violated and that the breach nullified the removal.  He reasoned:

Implicit In the language of Article 16.6 is the requirement that a supervisor (or a postmaster in a small installation) make the recommendation or decision as to the imposition of discipline before referring the matter for concurrence to higher authority.  It follows that the decision to impose discipline or the nature of the discipline may not be initiated. As in this particular case, outside the installation by higher authority.  As outlined above, the [postmaster] made no recommendation and no decision with respect to disciplining the Grievant; he merely concurred in the termination decision after it came down from the Lancaster MSC.  Failure to carry out his responsibility under the National Agreement rendered [the postmaster's] issuance of The Notice of Removal a nullity.     

However, when higher-level authority does more than advise: when it takes over the decision making role - and eliminates the contractual responsibility of local Supervision -- and then concurs In its own decision, a substantial due process violation occurs. 

Such violation cannot be overlooked as a mere technicality.  The negotiated bi-level disciplinary procedure provides a unique protection for employees.  It cannot legitimately be disregarded, and the Employer's neglect to follow it creates a breach of contractually established due process requirements of such importance as to require that the resulting discipline be overturned.  The evidence in this case confirms that the decision to discharge Grievant was wholly made and concurred in by the MSC without any discretionary judgement by the Lowry City Postmaster. Under these circumstances, the Arbitrator finds that he has no alternative other than to sustain the Grievance.

In F90N4FD 94064 (C-14209), January 20th 1995 (exhibit xxx), Arbitrator Edwin R. Render concluded:

The Arbitrator thinks that the Service violated the spirit and intent of the contract by the method in which it proceeded with this discharge. The Arbitrator is not certain who made the decision to, discharge the Grievant.  Because of the tone of the letter" Mr. Etchebare 'wrote Ms Fuller, it is possible that the real pressure to discharge the Grievant came from the employee and labor relations staff. In any event it was made crystal clear during the hearing that Mr. DeVille did not make the decision to discharge the Grievant. His testimony on this point during the hearing was from the Service's point of view was very weak. If the Arbitrator were to conclude that he was the discharging official, the Arbitrator would have a difficult time reading around the contract provisions and the provisions in the supervisor's handbook for discipline which require supervisors to get the employee's side of the story before imposing discipline. Mr. DeVille never did sit down and talk to the Grievant even though a preponderance of the evidence established that he was at work on both days that the Grievant was interviewed. Ms Lewis also made it quite clear that Mr. DeVille was not the one who was, in effect, the discharging official. He did not write the notice of removal or the emergency suspension. He did not know all of the details that were contained in these documents and he did not do the actual drafting of the letters. 

In S8N3FD 9885 (C-1944), May 20, 1980, (exhibit xxx), Arbitrator J. Fred Holly Ruled:

The grievance procedure set forth in Article XV of The National Agreement provides that first step grievance discussions  must be with the Grievant's immediate Supervisor, and "the Supervisor shall have authority to settle the grievance"  In the instant case, the appropriate representatives met at .Step 1, but a serious question arises regarding the Supervisor's authority to settle the grievance.  Can one realistically assume that the supervisor had authority to settle the grievance in this situation where the removal action had been initiated by the Sectional Center Director of Employee and Labor Relations?  Obviously not, and the Step 1 procedure was no more than a charade.

In S7N3ND 31329 (C-10639), February 4th 1991 (exhibit xxx), Arbitrator Raymond L. Britton Ruled:

The Union contend: that the intent of Article 15, Section 2, Step 2(b) of the Agreement is frustrated when a level of authority higher than the immediate supervisor level imposes the discipline. Further, the Union maintains that it is reasonable to expect an initial Level supervisor to overturn the action of his superior, as this, in effect, negates the immediate supervisor's authority and therefore is violative of the Agreement.

As provided under Article 15, Section 2, Step 1(a) of the Agreement, the aggrieved employee is to discuss the grievance with his or her supervisor. The intent and purpose of this language is to enable the aggrieved employee to discuss the grievance with the member of management most familiar with the employee's daily conduct, i.e., the employee's immediate supervisor. The language of this provision is not permissive in nature, but is instead couched in express mandatory terns. Specifically, Step 1(a) requires that any employee who feels aggrieved "must” discuss the grievance with his or her immediate supervisor within a designated time period and the immediate supervisor, in accordance with Step 1(b), is given the authority to settle the grievance.
The failure of management to comply with the procedural requirements of Article XV, Section 2, Step (a) (b) and (c) of the Agreement, as outlined above, cannot reasonably be considered as being non-prejudicial to the rights of the Grievant. For the denial of her contractual right to discuss the grievance with her immediate supervisor, who is generally most familiar with her work performance and who is authorized to effectuate a settlement of the grievance, constitutes a lack of adherence to the fundamental principles of procedural due process.

In light of the above findings, it is deemed by the Arbitrator to be unnecessary to this opinion that he further consider whether the discipline imposed was progressive or excessive or otherwise procedurally flawed or whether as to the merits just cause exists for the Grievant's removal.

In S4R3WD 16061 (C-910), August 27th 1986 (exhibit xxx), Arbitrator John F. Caraway Ruled:

Article 16, Section 6 requires that before discipline may be imposed upon an employee that the supervisor initiating the discipline secure the review and concurrence therein by the Installation Head or his designee.  The immediate supervisor did not initiate the discipline in this case.

In S4R3D 56046 (C-8457), April 6th 1988 (exhibit xxx), Arbitrator John F. Caraway opined:

Article 16, Section 6 provides that the discharge of an employee cannot be consummated without its first being reviewed and concurred in by a higher level supervisor.  The immediate supervisor initiates the discipline but a higher level supervisor must review and concur before the actual Notice of Removal is issued. This language means that the higher level supervisor is not the individual making the decision to discharge but he only acts in a review type capacity.  A removal is procedurally defective where the higher level supervisor, in fact, makes the decision to discharge rather than the immediate supervisor. The action on the part of the higher level supervisor would be in violation of Article 16, Section 6.

In No. S4R-3Q-D 20845 & 21666 (September 8, l986) this Arbitrator said at page 8:

"Article 16, Section 6 requires that before discipline may be imposed upon an employee that the supervisor initiating the discipline secure the review and concurrence therein by the installation Head or his designee.  The immediate supervisor did not initiate the discipline in this case.  The immediate supervisor was Supervisor Duncan who was on leave.  Mr. Brandt was the next in line insofar as immediate supervision was concerned.  He did not initiate or participate in the decision to remove.  Neither did Mr. Danahy.  The complete decision to remove was made solely and exclusively by Postmaster Scott. There was a clear violation of Article 16, Section 6."

In B16N-4B-D 18190277, August 31, 2018 (exhibit xxx), Arbitrator Katherine Morgan Ruled:

In The JCAM, in 16.8 states: 

“Concurrence is a specific contract requirement to the issuance of a suspension or a discharge. It is normally the responsibility of the immediate supervisor to initiate disciplinary action. Before a suspension or removal may be imposed, however, the discipline must be reviewed and concurred in by a manager who is a higher level than the initiating, or issuing supervisor. While there is no contractual requirement that there be a written record of concurrence, management should be prepared to identify the manager who concurred with a disciplinary action so her/she may be questioned if there is a concern that appropriate concurrence did not take place. Union witness, Alexander Scott Fisher, shop steward, Somersworth NH PO, and Union Representative at both the Informal and Formal A steps, testified, under oath, that he had asked Postmaster (PM) Steve Sherman, at the Formal Step A meeting for information and documents showing “Review and Concurrence,” and that PM Sherman had told him that there was no concurrence. No names or documents, regarding concurrence, according to witness Fisher, were ever provided to the Union. The Undersigned Arbitrator finds that the Union established that it requested from Management the identity of the concurring official, and Management failed to provide it. The Arbitrator further finds that the burden of proof then shifted to Management to establish that there was concurrence, and that the Union was informed of the identity of the concurring official, when it asked. Management failed to meet that burden. The Union has established, by a preponderance of the evidence that Management failed to have a concurrence, and/or to identify the concurring official. This violation constitutes a serious and fatal procedural flaw, rendering the grievance sustainable without going to the merits.

-----------------------------------------------------------------------------------------------------------------

The Union has provided evidence of substantial due process rights deprived the grievant in this case. The JCAM language cited above refers the parties to National Arbitrator Eischen’s decision (E95R-4E-D-01027978) for further application of the review and concurrence procedure. While an arbitration from other crafts may be argued as inapplicable under many circumstances, the JCAM - which is agreed to and signed by representatives of both the NALC and the USPS - agree that this decision is dispositive of the parties understanding regarding review and concurrence.  

Arbitrator Eischen determined that Review and Concurrence;

a) Is not violated if the lower level supervisor consults, discusses, communicates with or jointly confers with the higher reviewing authority before deciding to propose discipline;

b) Is violated if there is a "command decision" from higher authority to impose a suspension or discharge;

c) Is violated if there is a joint decision by the initiating and reviewing officials to impose a suspension or discharge;

d) Is not violated if the higher level authority does not conduct an independent investigation and relies upon the record submitted by the supervisor when reviewing and concurring with the proposed discipline;

e) Is violated if there is a failure of either the initiating or reviewing official to make an independent substantive review of the evidence prior to the imposition of a suspension or discharge.

Arbitrator Eischen goes on to state that violations of (b), (c), or (e) above are fatal, and the violation invalidates the disciplinary action and requires a remedy of reinstatement with "make-whole" damages. 

The NALC argues that in accordance with the findings of this National Award and as supported by the JCAM, the violations of the grievant’s due process rights in this case constitute a fatal procedural error, and standing alone call for the grievance to be sustained in favor of the Union prior to any consideration of the merits.

[Continue with any other procedural arguments, and then the violations of the Just Cause principal and merits of the charges] 
